INDEX. 


ACTION. 


1. Abatement by death—An action to recover damages for the seduc- 
tion of the plaintift’s wife, is within the exception as to actions 
“for injuries to the person,” which do not survive, (Code, § 2157,) 
and abates by the death of the defendant.—Garrison v. Burden.. 513 

2. Premature commencement of.—In trespass against a sheriff for levy- 
ing an attachment against plaintiff’s vendor on a horse which 
was in the plaintiff’s possession under his alleged purchase, a re- 
covery can not be had against the defendant, as a trespasser ab 
initio, on account of an irregular or illegal sale under the process 
after the commencement of the action, unless the evidence war- 
rants the conclusion that he intended from the first to abuse his 
lawful authority.—Griel v. Hunter 

3. When action lies for money paid.—Parol evidence not being admis- 
sible, at common law, to contradict a deed, by showing that it 
does not in fact convey the number of acres which it purports to 
convey, an action of assumpsit, on the common money counts, 
does not lie to recover the alleged excess of purchase-money paid. 
Carter v. Beck 

4. Statutory action by administrator, to recover damages for death of 
intestate.—In a statutory action to recover damages for the wrong- 
ful act which caused the death of his intestate, (Code, § 1938,) 
an administrator does not act as the representative of the estate, 
nor for its benefit; and if he fails in the suit, or recovers less 
damages than costs, the judgment against him for costs should 
be de bonis propriis, and not de bonis intestatis ; consequently, the 
sureties on his administration bond are not liable for his failure 
to pay such judgment out of the assets of the estate.— Hicks v. 
Barrett...... paaeeciseccas EE ACEO CE COE CCE OR one 291 


ADMIRALTY. 


1. Rendition of judgment at first term.—Under section 2698 of the 
Code, judgment in an admiralty proceeding can not be rendered 
at the first term, unless the boat has beeu seized twenty days 
prior thereto; and this provision is not repealed or modified by 
any of the statutes or rules regulating the practice in the courts 
of Mobile.—Gwin v. Whitaker...... sees powees cecccccccccc cece 204 
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ADVERSE POSSESSION. 


1. Effect of, on title of purchaser at sheriff’s sale-—Where the de- 
fendant in execution has the legal title, or a complete equita- 
ble title, the title passes by the sheriff’s deed to the purchaser, 
notwithstanding the adverse possession of a third person at 
the time; but the purchaser can not, during the continuance 
of such adverse possession, convey his title by deed to another; 
yet, if the defendant in execution has the legal title at the 
time of the sale, and the adverse possessor induces a third per- 
son to buy from the purchaser at the sale, by verbally prom- 
ising to waive his claims, and to surrender the possession, the 
adverse possessor can not set up against such sub-purchaser, in 
an action at law, either his adverse possession, or any title which 
he then held, and which he acquired subsequent to the sheriff's 
sale, and from any other person than the purchaser at that sale. 
NE thre Shin ike dedakebbet iadbed bonn Sxvduaeies 587 


AGENCY. 


1. Criminal responsibility of principal for illegal act of agent.—To au- 
thorize a conviction of the husband, for the illegal act of the 
wife in selling spirituous liquors in his store in his absence, the 
jury must be satisfied from the evidence, beyond a reasonable 
doubt, that her illegal act was done by his authority ; that it was 
done by her as his clerk or agent, without more, is not enough. 
EN a i nani cisck auled @hik Siibinen Swanton bind 60 


ALIENS. 

1. Right to lands—An alien may purchase lands, and acquires by 
his purchase a defeasible estate, subject to be defeated by office 
found ; and if he becomes a naturalized citizen before an informa- 
tion is filed for the forfeiture of the lands, his title becomes per- 
fectyand cannot be divested by proceedings afterwards instituted. 
Harley v. The State, ex rel., §'C...2.02-ccces cecees con ces coceee cece 

2. Naturalization ; sufficiency of record and plea of.—The record of 
the naturalization of an alien as a citizen is not required to show 
affirmatively the existence of all the legal pre-requisites; nor is 
it necessary that a plea of naturalization, in answer to an iuforma- 
tion, should show more than the judgment or record.—S. C..... 


689 


689 


AMENDMENT. 

1. Of affidavit for attachment.—In an affidavit for an attachment at 
law, an averment that the writ “is not sued out for the purpose 
of vexing or harassing the defendant”, (Code, $ 2506,) is matter 
of substance, and cannot be supplied by amendment.—Hall § 
Curry v. Brazleton.... ..---- 2-eeeseseeeee cece sce ene ceeees cess 

2. Of petition for rehearing at law.—There is no statute, or rule of 
practice, which prohibits an amendment, by leave of the court, 
of a petition for a rehearing or new trial after final judgment at 
law, (Code, § 2408;) consequently, an amendment may be al- 
lowed, after a demurrer has been sustained to the original peti- 


tion.—Dothard v. Teague... .----+ cece ccecces cocees cnc ecececces 
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3. Of order of sale, nune pro tunc.—An order for the sale of a dece- 
dent’s land for equitable division among the heirs, like any other 
judgment or decree, can only be amended at a subsequent term, 
nunc pro tunc, when the amendment is authorized by some mat- 
ter of record, or quasi of record —Summersett v. Summersett’s Adm’r 596 

4. Of judgment. by correction of clerical misprision.—When a judgment 
for costs, against an administrator, is improperly rendered to be 
levied de bonis intestatis, instead of de bonis propriis, the error is a 
mere clerical misprision, which is amendable, and which will be 
therefore considered as amended.—Hicks v. Barrett............-- 291 

5. Of judgment nunc pro tunc; presumption in favor of judgment. 
When a decree is rendered nunc pro tunc, as on final settlement 
ofa guardian’s accounts, which recites, that ‘it appeared to the 
satisfaction of the court, from the records of the court, and from 
the papers on file relating to the settlement”, &c., while the 
contents of the records and papers are not set out, the appellate 
court will presume that they authorized the decree which was 
rendered.— Whitten and Wife v. Graves.... ...-2- ---- e222 e cece 578 

6. Of verdict in criminal case.—In a criminal case, it is error to al- 
low an amendment of the verdict, unless the prisoner is present 
in court at the time; and the record must affirmatively show his 
presence.— Waller v. The State...--. 2... --2-+ eee--eee saineeuscas 325 


ARBITRATION. 


1. Sufficiency of statutory award, and admissibility of parol evidence in 
aid of.—It is not indispensable to the sufficiency of a statutory 
award, (Code, §§ 2710-21,) that it should show on its face that 
the arbitrators were sworn, and that the parties had notice ; but 
these facts may be proved by parol, on motion to enter up the 
award as the judgment of the circuit court.—Crook v. Chambers.. 239 
2. Delivery of copy of award to parties.—The provision of the statute 
requiring the arbitrators to deliver a copy of the award to each 
of the parties, is directory merely; and a compliance with it is not 
indispensable, if the award is otherwise substantially sufficient. 239 
3. “Stay-law” not applicable to statutory award.—An arbitration is 
not a suit, within the provisions of the act approved February 
20, 1866, entitled “ An act to regulate judicial proceedings”; con- 
sequently, that act does not prevent the rendition of a judgment 
on motion on an award, at the first term after the award is made. 239 
4. Judgment on award.—An award which contains a substantial com- 
pliance with the statutory requisitions, may be made the judg- 
ment of the circuit court on motion.—S. C...... peeeees qaweesiaoe 239 
5. Same.—When a pending chancery suit is submitted to arbitra- 
tion, and the record shows that the award was read to the court, 
and that a decree was thereon rendered, but the submission and 
award are not set out, the appellate court will presume that the 
decree was authorized by the proceedings under the arbitration. 
Elrod v. SIMMONS... .- 222-22 oncnes cccces sence cscces cocccs cone 275 
6. Same, without supplemental bill.—When matters in controversy in 
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a pending chancery suit are submitted to arbitration, and the 
award is in substantial compliance with the requisitions of the 
statute, a decree may be entered pursuant to its terms, without 
a supplemental bill or other formal pleadings.—S. C........-.-. 275 
7. Sufficiency of award.—The award in this case, which was founded 
on a submission of the matters in controversy in a pending suit, 
was held valid and sufficient under the statute, (Code, §§ 2712, 
2716,) on the authority of the cases of Crook v. Chambers, (ante p. 
239,) King v. Jemison, (33 Ala. 499,) and Tuskaloosa Bridge Com- 
pany v. Jemison, (33 Ala. 476.)—S. C.-... 222. cece ee ce eee ee cee ees 275 
8. Conclusiveness of statutory award.—An award which is in substan- 
tial compliance with the requisitions of the statute, and which is 
on its face unobjectionable, can only be impeached by proof of 
fraud, corruption, or partiality, on the part of the arbitrators, 
(Code, § 2721,) and cannot be set aside on proof of a mere error 
of judgment on their part, or other evidence showing that it is 
MRIMEG AUR Selo eee oop cies s Gece esmeees ante sss weesesskusseee 275 
9. Validity of award as statutory.—To constitute a valid statutory 
award, (Code, § 2713,) it must be made by a majority of the arbi- 
trators chosen by the parties: it is not sufficient that itis signed 
by the arbitrators and the umpire called in by them, when it 
shows on its face that it is made by the umpire alone, and that 
both of the arbitrators differed from him.—Horton v. Pool.....-. 629 


ATTACHMENT. 


1. For contempt.—When a stranger to a pending suit interferes with 
the property in controversy while it is the custody of the law, 
the circuit court has jurisdiction to make an order, requiring him 
to be taken into custody by the sheriff, and to be retained in cus- 
tody until he shall have delivered the property to the sheriff, and 
paid the costs of the rule against him; and he can not purge 
himself of the contempt by setting up the invalidity of the levy 
on the property, or showing that the court had no jurisdiction 
of the particular case.—Ezx parte Stickney...... Po eee 160 
2. Motion to quash.—By the 13th rule of practice, (Code, p. 715,) a 
motion to quash an attachment “ must be made at the first term 
at which it can be made,” or it can not be entertained.—Hall ¢ 
GY OSPAPOION 055.5 coon sc wn nees ocne bbiseeicccsssieses sssices co 406 
3. Amendment of afidavit.—In an affidavit for an attachment at law, 
an averment that the writ “is not sued out for the purpose of 
vexing or harassing the defendant,” (Code, § 2506,) is matter of 
substance, and can not be supplied by amendment.—S. C........ 406 
4, Special affidavit ; when necessary.—When an attachment is sued 
out in an action to recover damages for the breach of a special 
contract, the measure of which damages is fixed by law, and can 
be ‘certainly ascertained” by a pecuniary standard, no special affi- 
davit is necessary, under section 2503 of the Code.— Bozeman v. Rose 212 
5. Same; sufficiency of.—A special affidavit in an attachment case, 
(Code, § 2503,) being made for the single purpose of enabling the 
judge who grants the writ “to determine the amount for which 
a levy must be made,” does not perform the office of any part of 
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the pleadings, and is not to be construed by the strict rules appli- 
cable to pleadings: its definiteness and sufficiencyjrests in the 
discretion of the judge, and can not be tested by plea in abate- 
ment, nor be a subject of revision on appeal.—S. C.........---- 212 
6. Replevy of attached property by stranger.—The word stranger, as 
used in the statute authorizing the replevy of goods in the ab- 
sence of the defendant, (Code, § 2536,) means a person who is not 
a party to the suit, and who acts for the benefit of the defendant 
in attachment; andit is his duty, having thus replevied the 
goods, to deliver them, on demand, to the defendant, whose 
bailee he is, or to return them to the sheriff.— Kirk v. Morris.... 225 
7. Same.—If twoor more persons, strangers to the suit, offer to 
replevy, the sheriff necessarily has a discretion in choosing be- 
tween them; in the exercise of which discretion, he ought to 
consult the interest of the defendant, in furtherance of the pur- 
pose of the law, and not the profit or advantage of the persons 
MBLING THO OlOl—A. Co sade soe sissies de celsesiwisisssiecbesecoewt 225 
8. Same.—When a stranger offers to replevy for the benefit of the 
defendant, and his offer is improperly refused by the sheriff, he 
may enforce his statutory right, forthe benefit of the defendant, 
in a court of law; but he has no such interest in the subject- 
matter of the suit as authorizes him to come into equity for 
relief, although he also alleges that, after refusing his offer, the 
sheriff allowed the goods to be replevied by other strangers, who 
therein acted at the instance, and for the benefit of the plaintiff. 
BiOscice esd siasivevaeninacaan.ccvie oe cclecesieen toes sasisiweenceeences 225 


ATTORNEY-AT-LAW. 


1. Attorney’s autherity to affix stamp to note.—An attorney-at-law, in 
whose hands a note is placed for collection, has such an interest 
therein by virtue of his general authority, as authorizes him to 
affix an internal-revenue stamp to the note, when necessary to 
protect the interests of his client; and such act on his part will 
be presumed to have been authorized, until repudiated by his 
CHOU — BLUR Ue Gt nods Saas coecesesceee ces scsenscdetiewee sue 470 

2. Possession of note.—Possession of a note by an attorney, as such, 
is not sufficient to authorize a recovery by him in his own name. 
SOTO OF BWMNCs <node Sas cce sce ssslccdsceeacewccsectusucclcseccees 271 


BAIL. 


1. Practice on petition for ; when heard.—The practice has grown up 
in this court for several years past, of hearing applications for 
bail, and other similar cases, on the request of counsel, at any 
time before the minutes are signed, although after the expira- 
tion of the time allotted to the regular business of the term; but, 
hereafter, such cases will only be heard during the regular term, 
unless the public interest should require a hearing of some partic- 
ular case after that time.—x parte Wreford.........--. 2... 2--. 378 
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2. 


3. 


4. 


Release of principal discharges surety—W here the principal and 
his bail are both in court, to answer a scire facias on a judgment 
nisi, and the judgment nisi is set aside as to the principal, on his 
plea of pardon, the proceeding against the bail is thereby dis- 
continued, and he is discharged.— Hatch v. The State............ 
Nature of proceeding by sci. fa.—A scire facias on a forfeited recog- 
nizance in a criminal case, is a civil suit, and not a criminal pro- 
DEN wa re cence cmon cack es eiee Gab sebioesasewsnnss bisa 
Sufficiency of sci. fa.—In proceedings on a forfeited recognizance, 
it is not necessary that the notice, or scire facias should be in 
exact or literal conformity with the form given in section 704 of 


‘the Penal Code ; and the fact that it is directed to “ any sheriff of 


the State”, commanding him to notify the defendants, instead of 
being directed to the defendants themselves, does not render it 
invalid or insufficient.—Grund v. The State....... ae benaiees ie eia= 


5. Admissibility of parol evidence in aid of recognizance-—Where a 


recognizance, or undertaking of bail, taken by a justice of the 
peace, is conditioned for the appearance of the principal at the 
next term of the circuit court, “ to answer any indictment found 
against him”, not specifying or, referring to any particular 
oftense, parol evidence cannot be received, in a proceeding by 
scire facias against the bail, to connect the recognizance or under- 


taking with any particular case.—The State v. Whitley..... Biases 
BAILMENT. 
1. What constitutes, and rights of bailee—A contract by which the 


vendor of cotton stipulates with the purchaser that he “will 
protect it from weather and stock as if it was still his own”, and 
deliver it, when required, free of charge, at a specified railroad 
depot, constitutes the vendor the bailee of the purchaser, but 
gives him no power or authority to consent to the larceny or 
removal of the cotton by another person; and if the cotton is 
stolen or removed by a third person, the bailee’s assent to the 
larceny or removal does not affect the character of the act.— 
RE PMD cei ke cctes oehee ss es oboe Gas eese=paies scescs se 
Liability of common carrier for loss by robbery; admissibility of cus- 
tom.—The owners of a steamboat are liable, as common carriers, 
for a loss of goods by robbery; and where the only exception 
specified in the bill of lading is “dangers of the river,” parol 
evidence cannot be received to show a custom among the persons 
who were engaged in navigating the river, which exempted the 
owners of the boat from liability for a loss caused by the forcible 
and illegal seizure of the boat by a body of armed men, without 
fault or neglect on the part of the officers or crew. (Overruling 
Steele v. McTyer’s Adm’r, 31 Ala. 667.)—Boon §& Co. v. Steamboat 
ECE Ee Cece au Ga Ceek bene iacewkbeeleseencetes Soewsewies 


. Hiring of slave; loss of services—In the absence of an express 


stipulation in a contract for the hiring of a slave, the hirer must 
bear all losses which occur during the term, except those which 
are caused by the act or conduct of the owner.—Leslie v. Lang- 
I iiitk ticnen ceenndesws ented 0b dane eeka coneen oes 
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BILL OF EXCEPTIONS. 


1. When necessary in criminal case—The appellate court cannot re- 
vise the action of the primary court in overruling a plea of nul 
tiel record, to a scire facias against a defaulting witness, unless 
the evidence on which it was made is presented by bill of excep- 
TIONS. —FOMErOVWs TRO State se ssc we ccewesicccc snwdien sdcekieecees 63 
2. When necessary in probate case.—Under section 1891 of the Code, 
as amended by the act approved December 12, 1857, (Session Acts, 
1857-8, p. 244,) a bill of exceptions is not necessary to enable the 
appellate court to revise a decree of the probate court, rendered 
on final settlement of a guardian’s accounts, when the error com- 
plained of appears on the face of the decree.— Watson v. Stone.... 450 
3. Construction of.—A recital in the bill of exceptions, in a criminal 
case, that “the refusal of the court to give the charge asked, and 
the conviction and sentence, are assigned as error”, is equivalent 
to an exception to the conviction and sentence.—Frank v. The 
PIO Sec csa soe eee Re eee Mousse aie Socios eeeme te eee eee 9 
4. Same.—Where the bill of exceptions, after setting out the evi- 
dence and the charge of the court, concludes in the usual form, 
“and this is signed and sealed as plaintiff's bill of exceptions”, 
this is not sufficient to show that an exception was reserved to 
the charge of the court.—Foster v. Hightower..........-.-.-+-++- 295 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Action on note, by assignee against maker; sufficiency of complaint. 
In an action on a promissory note, by an assignee against the 
maker, the complaint must aver the assignment, or contain some 
other averment showing the plaintiff’s ownership of the note ; 
and the want of such an averment is a substantial defect, (Code, 
§ 2405,) for which a judgment by default will be reversed on er- 
ror. (BYRD, J., dissenting.)—Douglas v. Beasley.......-----.----- 142 
2. Parol agreement for discharge of note in Confederate money.— Where 
a promissory note, given for the hire of a slave for the year 1865, on 
its face was payable in money, a parol understanding between 
the parties, that it might be paid or discharged in Confederate 
States treasury-notes, can not be received to defeat a recovery 
ou it: the ordinance of the State convention, No. 26, adopted on 
the 28th September, 1865, does not apply to such case.—Leslie v. 
DGNGNGIS PRECULOTS: <a555c 50sec ccls ces cce dsceeticcccscesceassscses 525 
3. United States internal-revenue stamp on note.—Under the United 
States “stamp act” of 1863, (U.S. Statutes at large, 39th congress, 
143,) it is not necessarry that an interval-revenue stamp should 
be affixed to a promissory note executed in a foreign country, and 
payable generally, in order to make it admissible in evidence; 
and if it was executed at any place within the United States, at 
which no collection district was at that time established, a stamp 
might be affixed to it, by “any party having an interest therein,” 
at any time prior to the 1st January, 1867; and in the latter case, 
the cancellation of the stamp is not necessary.—Blunt v. Bates .. 470 
4. Attorney's authority to affix stamp to note—An attorney-at-law, in 
whose hands a note is placed for collection, has such an interest 
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therein by virtue of his general authority, as authorizes him to 
affix an internal-revenue stamp to the note, when necessary to 
protect the interests of his client; and such act on his part will 
be presumed to have been authorized, until repudiated by his 
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CHANCERY. 
I. JURISDICTION. 

1. To enforce statutory right to r eplevy.— When a stranger offers to re- 
plevy for the benefit of the defendant, and his offer is improperly 
refused by the sheriff, he may enforce his statutory right, for the 
benefit of the defendant, in a court of law; but, he has no such 
interest in the subject-matter of the suit as authorizes him to 
come into equity for relief, although he also alleges that, after re- 
fusing his offer, the sheriff allowed the goods to be replevied by 
other strangers, who therein acted at the instance, and for the 
benefit of the plaintiff.—Kirk v. Morris..........--..--.-+-. 2-0. 

2. Cancellation of deed, on grounds of fraud, duress, and undue influ- 
ence.—A deed of gift, by which the grantor conveyed all his prop- 
erty, real and personal, to his living children by his first wife, ex- 
cluding the children of two deceased sons by her, and all his chil- 
dren by his second wife, reserving to himself only the right of 
possession and a support during his life,—cancelled and set aside, 
at his instance, on proof that he was seventy years of age, illite- 
rate, and enfeebled in will and intellect ; that he had long cher- 
ished and expressed a desire and intention to provide for his chil- 
dren by his second wife, who were born out of lawful wedlock; 
that his elder sons, who were resolute and determined men, were 
cognizant of this desire and intention on his part, and opposed 
its execution; that they had taken possession by force of more 
than forty of his slaves, in order to prevent the consummation of 
a contract of sale which he was about to make, preparatory to a 
settlement on his second wife and children; that the deed was 
executed for the purpose on his part of procuring the restoration 
of these slaves, and that they were restored to him immediately 
after the execution of the deed.—Fuller’s Adm’r v. Fuller........ 301 

3. Discovery and account ; when bill lies by wife.—Although the hus- 
band is not accountable to the wife for the profits realized from a 
mercantile partnership, in which he had invested moneys belong- 
ing to her statutory separate estate; and although she cannot 
maintain a bill in equity against his surviving partner, for an ac- 
count of the profits realized by the partnership business, after the 
death of the husband; yet her bill may be maintained as an ordi- 
nary bill for discovery and account, if it contains the necessary 
allegations as to the complication of the accounts, and the neces- 
sity of a discovery from the books of the partnership.—Dent v. 


PER Senes sins sin eipens Sees MER at eeeses Goes Gan cas otenne sees 518 
A, Assignment of dower.—The rule is settled, that courts of equity 
will, in all cases, entertain concurrent jurisdiction with courts of 
eo eee 538 


law in the assignment of dower.—Brooks v. Woods 
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5. Vendor's lien paramount to widow's dower.—Where the purchaser 
gives his notes, without security, fur the agreed price of the land, 
and the vendor conveys the title to him by deed, the vendor’s 
lien on the land for the unpaid purchase-money is superior to the 
right of dower on the part of the purchaser’s widow.—S. C...... 538 

6. Equitable estoppel; what constitutes.—If a party who is interested 
in an estate, and who has knowledge of his rights, misleads ano- 
ther into dealing with the estate, he will be postponed in equity 
to the party so mislead, and will be required to make good his 
representations, even to the extent of any claim or title he may 
have in or to the estate; and this, though the representations 
are verbal, and without consideration moving directly to him. 
NIU OS NOONE sos kone Suns cca mec cisied onelew sacs ceeessn eae aens 587 

7. Equitable relief on grounds of estoppel and fraud, where remedy at 
law is adequate.—A bill which alleges that the plaintiff, while ne- 
gotiating with a purchaser at sheriff’s sale for a tract of land, 
on learning that the land was in the adverse possession of the 
defendant, broke off the negotiations, and declined to proceed 
further with the contract; that the defendant thereupon came 
to him, begged him to make the purchase, and verbally promised 
to surrender the possession immediately, and to waive all his 
title and claim of every sort, reserving only his statutory right 
of redemption; that, relying on this promise, plaintiff consum- 
mated the contract; that the defendant afterwards refused to 
surrender the possession, and asserted title in himself, and set up 
his adverse possession to defeat an action at law brought by 
plaintiff to recover the land; that the defendant in execution, 
at the time of the sheritff’s sale, had either the legal title to the 
land, or a complete equitable title; but that all his title-deeds 
were in the defendant’s possession, aud therefore plaintiff could 
not show title at law,—whether considered as seeking to enforce 
an estoppel, or as asking relief against fraud, is without equity, 
because it shows that the plaintiff has an adequate remedy at 
MWe woes awl soe ete ce eis ane nama sleee ase anet eaaomecaiaaes 587 

8. Specific performance, as matter of discretion Under bills for the 
specitic performance of contracts, the chancery court exercises a 
discretionary power of granting or refusing its aid, not arbitra- 
rily or capriciously, but upou a sound and temperate considera- 
tion of the facts of each particular case, as tested by existing rules; 
and if, under all the circumstances of the case, a specific perform- 
ance would be inequitable, relief will not be granted.—Gentry u. 


9. Same, as affected by offer to perform by plaintif.—If the vendor 
refuses to deliver the possession of the land on the demand of 
the purchaser, and refuses to accept payment of the first in- 
stallment of the purchase-money when due and tendered, and 
declares that he will not comply with the terms of the contract, 
the purchaser may immediately sue at law for a breach of the 
contract, or seek relief in equity; but, if he fails to seek any 
legal redress until after the day stipulated for the payment of 
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the residue of the purchase-money, the former repudiation of the 
contract by the vendor does not excuse him from showing an of- 
fer on his part, on the specified day, to perform all the stipula- 
tions wf the contract.—S. 0... oo coc cc sc occ cs se dccecccccscecccs 442 
10. Same, as affected by laches.—The purchaser in this case having 
been distinctly notified by the vendor, two years before the day 
fixed for the payment of the purchase-money, that he repudiated 
the contract, and having delayed to file his bill for a specific per- 
formance for about nine mouths after that day, and having shown 
no excuse for his delay,—the laches was held sufficient, in con- 
nection with his failure to show a valid excuse for his omission 
to tender performance in full on the specified day, to deprive him 
Ol TNO TIPhtiLO TOMEHR—G. Coo oa. once sk sccc ec cesees wees cesses 442 
1]. Vendor's lien, and assignment thereof.—A vendor's lien for the 
unpaid purchase-money of land, which is but an incident to the 
debt, passes to an assignee of the purchaser’s note, in the absence 
of a stipulation to the contrary; but, if the vendor exchanges 
the purchaser’s note, for the note of a remote sub-purchaser, 
which is also secured by a vendor's lien on the land, although 
that lien passes to him by the transfer, he can not set it up 
against the party from whom he received it, in defense of a bill 
for the reformation of his bond for title, and the specific per- 
formance of his original contract, but must become the actor in 
a separate proceeding.—Day v. Preskett...---.-.--.---++ +++ ---- 
12. Same.—A writing is not necessary to constitute a valid assign- 
ment of a debt for the unpaid purchase-money of land, or to 
make it effectual as an equitable assignment of the vendor’s lien; 
and where the title remains in the vendor, the lien passes to the 
assignee with the debt, unless it is waived upon some considera- 
tion valid in law, or by some act operating by way of estoppel: 
neither the fact that the assignee accepted the transfer of the 
debt on the faith of the purchaser’s promise to pay it in a short 
time, nor the fact that the purchaser’s note was delivered up to 
him at the time of the transfer, nor these two facts combined, 
are sufficient to show such waiver.— Magruder v. Campbell....--- 611 
13. Extinguishment of’ debt and vendor’s lien—If the vendor, by sub- 
sequent agreement with the purchaser, surrenders the note given 
for the purchase-money, and accepts in exchange for it the note 
of a sub-purchaser, his debt on the original purchaser is thereby 
extinguished, and with it the accompanying vendor's lien —Den- 
Ee ee ea ey ey ee ey eee ee 
14. Tender of deed to purchaser, as necessary to perfect right to foreclose 
vendor’s lien.— When the purchaser’s note contains a stipulation, 
that it is not to be due and payable until titles to the land have 
been made to him, a tender of such title, or some Valid excuse for 
the failure to make such tender, is indispensable to the equity of 
a bill which seeks to enforce the vendor's lien; and such tender 
in the bill, unaccompanied by a valid excuse for the failure to 
make it before filing the bill, is not sufficient.—S. C.......-..-..- 633 
15. Stale demand ; presumption of settlement of estate and payment of 
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legacies, from lapse of time.—After the lapse of twenty years from 
the time when an executor or administrator may be cited to a 
final settlement, a final settlement of the estate, and the pay-* 
ment of the legacies or distributive shares, will be presumed; 
and a court of equity will not, in the absence of peculiar circum- 
stances, entertain a bill to compel asettlement and distribution 
atter that time.— Worley v. High’s Adm’r....-.. 0.2.0. cseee- eeenee 


II. PLEADINGS AND PRACTICE. 


16. Who are necessary parties to bill— Where a biil seeks the specific 
performance of a contract relating to real estate, and a divesti- 
ture of the legal title which was in a decedent, his heirs-at-law 
are necessary parties to the bill.— Moore v. Murrah........-..... 573 

17. When assignor and assignee may join in bill.—Where lands are 
sold under mortgage, and are found to be subject to a former 
vendor’s lien outstanding against the mortgagor’s vendor; and 
thereupon the purchaser at the sale, in consideration of being 
released from his purchase, conveys by deed, without warranty, 
to the mortgagee, all his interest in the land, together with all 
damages resulting to him from the breach of the covenants of 
warranty running with the Jand, and all right of action for the 
same at law or in equity,—he may be joined with the mortgagee, 
as a nominal plaintiff, in a bill which seeks to enforce the claim 
for such damages.—Gunter v. Williams and Wife...---......----- 

18. Alternative averments in bill—As the averments in a bill are to 
be construed most strongly against the plaintiff, alternative 
averments are insufficient, unless each alternative shows a good 
cause of action.— David v. Shepard....-. 2-22. --2- eee. eee eee eee 

19. Certainty requisite in allegations of bill, as to terms of parol con- 
tract sought to be enforced.—In a bill which seeks to enforce a parol 
contract for the sale of lands, great precision and nicety are re- 
quired, and the terms of the contract must be averred with dis- 
tinctness and certainty. Where the bill seeks to enforce, in 
favor of an assignee, a vendor’s lien for the unpaid purchase- 
money of Jand, an averment that C., the vendor, “permitted the 
said M.,” the purchaser, “to go into the possession of said 
land,and to occupy and cultivate the same, without rent or 
charge, but with the understanding that, when the said M. should 
become able to do so, he would repay the money so paid by the 
said C., with the interest thereon, and that the said C. would 
make him a title to said lands,’—does not, of itself, state the 
contract with sufficient certainty and definiteness to authorize a 
decree for the plaintiff; but it is sufficient, when construed ia 
connection with the additional averments, that C., being in- 
debted to plaintiff, transferred to him certain claims and de- 
mands which he held on M., “in which was included the said 
sum which M. had agreed with said C. to pay for said tract of 
land”; that plaintiff accepted the proposition, and M. also con- 
sented to it; and that plaintiff, by said transfer, “was substitu- 
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ted to all the rights of said C. as vendor, and has a right in equity 
to foreclose her lien upon said tract of land for the purchase- 
money.”—Magruder v. Campbell,...... 222202 cece coos cone cone cece 611 
20. Discretionary matters not revisable on error.—It is discretionary 
with the chancellor, in passing on a demurrer for the non-joinder 
of necessary parties, to order “that a decision on said demurrer 
stand over, to the end that the plaintiff may apply to amend his 
bill by adding” the necessary parties; and his action in the prem- 
ises is not revisable on error or appeal.—S. C....-....-..--.----- 611 
21. Same. When a cause has been submitted for final decree on 
pleadings and proof, and held up for decision in vacation or at 
the next term, the chancellor may, in his discretion, set aside the 
order of submission at the next term, and restore thecause to 
the docket, in order that the plaintiff may make application to 
vacate and set aside a previous order suppressing adeposition; and 
it is also discretionary with him to set aside the order suppressing 
Pte MISONO G90, Croce wee na ow awes cocnwtebarsateestesctclcces 611 
22. What is available on error.—Where the purchaser at an admin- 
istrator’s sale, under an order of the probate court, is joined 
with the decedent’s heirs-at-law,as a defendant to a bill which 
seeks to enforce an outstanding vendor’s lien on the land, he can 
not complain on error of an irregularity in the appointment of a 
guardian ad litem for an infant heir.—S. C....-..-...---+------- 611 
23. Assignment of dower under cross bill, on bill filed to enforce vendor's 
lien.—Although the vendor’s lien for the unpaid purchase-money 
of land is superior to the right of the purchaser’s widow to dower 
in the lands; yet she may maintain across bill for an assignment 
of her dower, where the original bill is filed to enforce the ven- 
dor’s lien, because she is entitled to an account of the rents and 
profits, and has a right to appropriate them to the digcharge of 
the lien, or to discharge it in any other manner.—Brooks v. Woods. 538 
24. Decree on award, without formal pleadings, or supplemental Dill. 
When the matters in controversy in a pending chancery suit are 
submitted to arbitration, and the award is in substantial compli- 
ance with the requisitions of the statute, a decree may be entered 
pursuant to its terms, without a supplemental bill or other formal 
pleadings.— Elrod v. Simmons... ..---. .2s220 cece eevee eens se ccee 275 
25. Premature submission of cause on pleadings and proof; dismissal 
without prejudice—When a cause is prematurely submitted on 
pleadings and proof, service of process not having been perfected 
on one of the defendants, who is a necessary party to the bill, or 
the cause not being at issue as to him, the chancellor may set 
aside the submission, and require the necessary proceedings to be 
had to bring the cause regularly to a hearing, or he may dismiss 
the bill; but the dismissal in such case should be without preju- 
dice, if the evidence shows that the plaintiff has a substantial 
cause of action.— Wright v. May.....-- .cccce concn vcccces secccce 550 
26. Same; same.—When a cause is prematurely submitted, on plead- 
ings and proof, infants who are necessary parties defendants not 
having been brought before the court, the chancellor may either 
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set aside the submission, and remand the cause to the docket, or 
he may dismiss the bill: but, if the proof shows that the com- 
plainant has any claim to relief, the dismissal should be without 
prejudice; and if he dismisses the bill on the merits, without 
noticing the defect, the appellate court will reverse his decree, and 
render such decree as he ought to have rendered.—Moore v. Mur- 


27. Agreement of record, waiving irregularitie.—An agreement of 
record, between the counsel of the appellant and appellee, waiv- 
ing all irregularities, and consenting fo try the cause upon the 
merits of the decree and testimony, will not be allowed the effect 
of putting the chancellor in error, nor of requiring the appellate 
court to dispose of the cause on its merits, when it appears that 
there are infants who are necessary parties, and who were not 
brought before the court.—S. C......-. 2.2. ------ ee ee ee eee eee oe 573 

28. “Stay-law” not applicable to suit in chancery.—Suits in chancery 
are not within the provisions of the first section of the act 
approved February 20, 1866, entitled “An act to regulate judicial 
proceedings.”—Ex parte Hewitt...... 22-22 .22-02 ences ceenee ee 300 

29. Decree under act of 1846, settling property on trustee Sor married 
weman; continuance of trustee’s title—Where a bill in chancery is 
filed under the provisions of the act approved February 14, 1846, 
entitled, “An act to protect the rights of married women”; anda 
decree is therein rendered, by which the wife’s distributive 
interest ih a decedent’s estate is settled upon a trustee, “for her 
sole and separate use and support, and for the support and main- 
tenance of her family”; the trust does not terminate on the 
death of the husband, but continues during the life of the wife. 
POPS AGWP 0. BAUGH. -202. ossc sosccs cccccsascses coccss see 285 

80. Decree reversed and rendered.—The chaucellor’s decree in this case, 
granting a specific performance on the allegations of the bill and 
a decree pro confesso, having been reversed on account of the 
complainant’s failure to show that he had done all the law 
required on his part to entitle him to such decree, the appellate 
court refused to remand the cause, and rendered a decree dis- 
missing the bill.—Gentry v. Rogers........+------0+2--+-----+-- 442 


CHARGE OF COURT. 

1. Abstract charge.—A charge which is abstract, is properly refused. 
Stephen v. The State. .... .2-- veces ccceccccccccce cece cece cncsces 67 
Also, Leslie v. Langham’s Executors......-.2--2+ e202 ceeees eee ee 524 

2. Charge refused presumed abstract.—A charge asked and refused 
will be presumed to be abstract, unless the contrary is affirma- 
tively shown by the record.— Turbeville v. The State....-....--... 715 

3. Presumption in favor of affirmative charge.—An aftirmative charge 
of the court, which,; upon any supposable state of facts, would 
be correct, will be presumed to have been justified by the evi- 
dence, unless such presumption is rebutted by the record.— Tempe 
Di TWO MO swe sic ssicie sis docslnchcincusdinawepsisince csieeaciomasisan sien 350 

4. Charge on sufficiency of evidence.—In an action by the transferree 
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or assignee of a promissory note and open account, the plaintiff’s 
ownership of the cause of action being put iu issue by plea veri- 
fied by affidavit, it is error to instruct the jury, “that if the 
evidence between the parties was equally balanced, they must 
find for the plaintiff.”—Jarrell v. Lillie........ 2.2222 --2- +0020. 271 
5. Same; erplanatory charge—The court having instructed the 
jury, at the prisoner’s request, that they must find him not guilty, 
“unless the evidence was such as to exclude to a moral cer- 
tainty every supposition but that of his guilt”; it is not error 
to add, by way of explanation, “that this only means that they 
must be satisfied beyond a reasonable doubt of his guilt.”—Tur- 
Pere e we mE INO coon anos ceisusieem es sisbekeeesceeenbwees ons 715 
6. Charge on circumstantial evidence—A charge to the jury, in 
these words: “If there is evidence tending to show that the 
prisoner is guilty of the offense charged in the indictment, and 
an absence of proof or suspicion of any other guilty agent, the 
absence of such proof is a circumstance to be considered by the 
jury as evidence against him,”—is not erroneous.—Hall v. The 
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7. § 1738. Exempt property of decedent’s estate—Turner’s Adm’r 
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8. § 1812. Who may contest administrator’s accounts.—Owens v. 
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9. § 1825. Compensation of administrator.—Dockery v. McDowell... 476 

AGB ON 0N M00 ncecasteec acces esas cca ecseocescccneds esce 498 
10. § 1868. Petition for sale of decedent’s lands.—Noles’ Heirs v. 
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11. § 1869. Notice to heirs.—Summersett v. Summerselt’s Adm’r...--- 596 
12. § 1891. When bill of exceptions is necessary in probate case. 
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13. § 1938. Action for damages on account of wrongful death of 

intestate:—Htcks 0. Barrett... 26 ccccns cess veccsecccccsecee cece 291 
14. § 1881. Husband’s liability for debts of wife dum sola.—Zach- 
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16. § 2039. Guardian’s compensation.—Neilson v. Cook.....------- 498 
17. § 2131. Actions by husband and wife.—Parish’s Adm’r v. Balkum 285 
18. § 2157. Abatement of action.—Garrison v. Burden.....-..--.-- 513 
19. § 2253. Specification of causes of demurrer.—Pomeroy v. The 
MUG b eed meno n esa soc tule avisonaeecees ccnp csalsacnwenscneesntes 63 
Also, Whitten and Wife v. Graves... .2cc occ cccccs ceccescoce cece 578 
20. § 2298. Physician’s original entries.—Halliday v. Butt...... e-- 178 
21. § 2302. Competency of witness as affected by interest.—Magru- 
i ha Gils bn aina eins th song uerekamakhtdaccdommcane Oe 
22. § 2389. Judgment for costs on abatement.—Garrison v. Burden. 513 
23. § 2405. What will reverse judgment.—Douglas v. Beasley...--. 142 
SE, DOE, DO BI. i acs. so cisesinceccescsncpsancseseee ss 63 
24. § 2408. Rehearing at law.—Dothard v. Teague...........------ 583 
25. § 2503. Attachment for damages for breach of contract.—Boze- 
PRO OD oie oo alco as bss oso cleslcsntwses.s oes ws Saee neacenveeascioce 212 


26. § 2506 Affidavit for attachment.—Hall § Curry v Brazleton... 406 
27. § 2529. Sale of attached property by sheriff.—Griel v. Hunter.... 542 
28. § 2536. Replevy of attaehed property.—Kirk v. Morris .....,--- 225 


29. § 2698. Judgment in admiralty.—Gwin v. Whitaker...-.....--- 294 
30. §§ 2850-60. Forcible entry and unlawful detainer.—Ferguson v. 

Eel eae ate one som Saiein ciaralne aisiae seca aiaceecintesn yoeasen ems 607 
31. § 3138. Bringing stolen propertyia to this State.-—LaVaul v. The 

UME ra woeteet cite siciesieecisasies cclasealocisiosslacaons scamsceinsstea sues 44 
32. § 3170, Larceny in dwelling-house.—Moore v. The State......-.. 49 
33. §§ 3178, 3182. Receiving and concealing stolen property.—Tur- 

MOP Wie ENO MSMNE sek so witccs siscs ccsiclesncissicssecwn ce esenies sca cce<sis 21 
34. § 3231. Living in adultery.—Smitherman v. The State.......---- 355 
35. § 3600. Conviction en testimony of accomplice.—Hart v. The 

WMO secees eens cs cclsscnis esis <u sicics 4 cide Nainemsiesmeerineseeesacecmns 32 

Also, Montgomery v. The State.... ...- 2-2. eeccee cnc nee coe e cecnee 684 
36. § 3679. Recognizance of bail.— The State v. Whitley......-.----- 728 
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37. Forms of indictments.—LaVaul v. The State.... ----++----- eee 44 
ISG, TEOOTON, TRO BUNEi cc ccccicceccccdcs cseeusocesecceessessicas 49 
Tempe e. The State. . 220 cccccscecces cccces ccccse cece sccese 350 

Gabreel 0. The State... cccc sccccceseccacece cccccccccesccces 357 

38. Forms of complaints in civil cases.— Douglas v. Beasley......-.- 142 

Also, Zachary v. Cadenhead.... .2-- cee secces vecccs cocccccec cece 236 
COMMON CARRIERS. 


See BAILMENT, 2. 


CONSTITUTIONAL LAW. 


4. ‘“‘ An act to regulate judicial proceedings,” approved Feb. 20, 1866, as 
impairing the obligation of contracts, and delaying justice.—The first 
and eighth sections of the act approved February 20, 1866, entitled 
“Anact to regulate judicial proceedings,” (commonly known as 
the “stay-law,”) which postpone the rendition of judgment at 
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least twelve months, are not, in their operation on pre-existing 
contracts, violative of the constitutional provision against laws 
impairing the obligation of contracts, nor of the fourteenth 
section of the bill of rights, which declares that “all courts shall 
be open,” and that right and justice shall “be administered with- 
out sale, denial, or delay ;” but the second, third, and fourth sec- 
tions, which prevent the collection of judgments under execution, 
are unconstitutional and void. (WALKER, C. J., dissenting on the 
first point, held the whole law unconstitutional and void.—E£x 
Oe OST ee er a ee 
2. Same, as affected by constitutional provisions as to title, subject-matter, 
and form.—The provision of the fifth section of said act, which 
prohibits sales by mortgagees without actual possession of the 
property, not being in any sense a regulation of judicial proceed- 
ings, is violative of the second section of the fourth article of the 
constitution, which requires that the subject-matter of the act 
“shall be distinctly stated in the title ;” but the unconstitution- 
ality of this section does not affect the validity of the other pro- 
visions cf the act, which are appropriately described in the title; 
nor is said act, though in effect amendatory of other laws, viola- 
tive of that provision of said second section of the fourth article 
of the constitution, which requires that “the law or section 
revised or amended shall itself be set forth at full length” in the 
amendatory act.—S. C..... 2.2.20 .00. 20 cone cone coees eae 
3. Act of December 15, 1865, “more effectually to prevent the offenses of 
grand larceny, arson, and burglary.”—The act approved December 
15, 1865, entitled “An act the more effectually to prevent the 
offenses of grand larceny, arson, and burgiary,” (Session Acts, 
1865-6, p. 116,) is not violative of the constitutional provision 
(art. iv, § 2) which declares, that ‘each law shall embrace but 
one subject, which shall be described in the title.”—-Miles v. The 


4. Ex-post-facto laws.—A law which simply provides another alter- 
native punishment for an offense, which is in mitigation of the 
punishment prescribed by the former law, is not, in its operation 
on offenses already committed, violative of the constitutional 
provision against ex-post-facto laws.—Turner v. The State....--. 

5. Same.—The act approved December 5, 1863, providing that sec- 
tion 3600 of the Code, which prohibited a conviction in a criminal 
case on the uncorroborated testimony of an accomplice, “shall 
not extend to trials on indictments for misdemeanors,” does not 
apply to prosecutions for misdemeanors committed prior to its 
passage: to make it apply to such cases would be violative of 
the constitutional provision against ex-post-facto laws. (WALKER, 
C. J., dissenting.) —Hart v. The State......--.. .22220 seen ne eee eee 

6. General criminal statutes applicable to freedmen.—For offenses com- 
mitted between the 20th July, 1865, (when the provisional gov- 
ernor issued a proclamation, declaring the civil and criminal laws 
of the State, “as they stood on the llth day of January, 1861, 
except that portion which relates to slavery, to be in full force 
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and operation,’”’) and the 22d September, 1865, (when an ordi- 
nance was passed by the convention, by which slavery was de- 
clared to be abolished and prohibited,) freedmen are amenable 
to the general criminal statutes appligable to other persons. - 





WGN Oat DROS so aios io a naicissieclociaecccueeiwesces so ccesieccasate 67 
Also, Bill Miller 0. TRE State on as cin ccn ce cece css cicece ones cceeicces 54 
PRMNG Ol CERO UNE soso c5 3 /62sk58 cnn soins etesesdiccsienescoee 300 


7. Second trial after reversal of former conviction—Where a judgment 
of conviction in a criminal case is reversed, on error or appeal, 
at the, instance of the prisoner, he may be tried again; even 
where the reversal is on account of the insufficiency of the ver- 
dict: —Turner 0. TRE StAlb. 6.20 .sssss scenes sccctescsece scesecs 21 
PASO TVQUEN IOs TNO  SUNGs wie wow co hacie wa ven daelcedciosibienieusccces ce 325 
8. Same.—The law is well settled in this State, that where a judg- 
ment of conviction in a criminal case is reversed on error or ap- 
peal, at the instance of the prisoner, he thereby waives his con- 
stitutional immunity against being placed in jeopardy, and may 
be tried again; and the fact that he has already suffered a por- 
tion of the prescribed term of imprisonment under the former 
judgment, in consequence of the failure of the court to order a 
suspension of the sentence pending the proceedings in the ap- . 
pellate court, while it may give him a strong claim to executive 
clemency, is no bar to another trial.—Jeffries § Jeffries v. The 


9. County courts, as established by Penal Code.—The county courts of 
this State, as established by the Penal Code of 1866, and presided 
over by the probate judges in their respective counties, are not 
violative of the llth section of the 6th article of the constitu- 
tion, which requires judges of the inferior courts to be elected 
by the people.—Balkum v. The State.........-.--2 52-202 eee eee 671 

10. Law prohibiting sale of goods on Sunday, as applicable to Jews.—A 
statute, or municipal ordinance, prohibiting the sale of goods by 
merchants on Sunday, in its application to religious Jews, “who 
believe that it is their religious duty to abstain from work on 
Saturday, and to work on all the other six days of the week,” 
is not violative of the 3d section of the Ist article of the State 
constitution, which declares that no person shall, “upon any pre- 
tense whatever, be hurt, molested, or restrained, in his religious 
sentiments or persuasions.” —Frolickstein v. The State...-..-.---- 725 

11. Act approved December 14, 1865, to provide for location of court- 
house in Dallas county.—The act approved December 14, 1865, enti- 
tled “An act to provide for the location of the court-house in'Dal- 
las county,” (Session Acts, 1865-6, p. 464,) is not unconstitutional 
because it was passed without prior consultation with the people 
of the county, nor because it limits the selection of the county 
site, at the preliminary election, to a choice between Selma and 
CANADA HO Pane ANE yo oc ais.c assez aseuensbacsesces cceseecsas 121 

12. State law taxing imported liquors.—The State has no right to im- 
pose a tax for revenue on liquors imported from foreign countries, 
so long as they remain in the hands of the importer, and in the 
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original casks or barrels in which they were imported; but the 
restriction on the State’s right to tax ceases, when such liquors 
pass out of the hands of the importer, or when the original casks 
are broken by him; and it @¢loes not extend to liquors brought 
here from other States of the Union. (Byrp, J. dissenting as to 
the last proposition.)—Hinson v*: Lott. ...... Sainwes hetnhe on 123 
13. Act of congress requiring stamp on process of State courts.—Con- 
gress has not the constitutional power to impose a tax on the 
process or proceedings of the State courts; consequently, the act 
of congress approved June 30, 1864, providing for the internal 
revenue of the government, so far as it requires a stamp to be 
affixed on legal process issuing from the State cuurts, is unconsti- 
tutional and void. (Byrp, J., holding that said act did not ap- 
ply to process issued from the State courts.)—Smith v. Short. ...- 385 
14. State laws not suspended during latewar.—The State laws, civil and 
criminal, were not suspended during the late war between the 
United States and the Confederate States; consequently, a citi- 
zen had no right, during that time, to redress his injuries by 
force, and is criminally responsible for such illegal acts.— Michael 
Peep RMN cow es nia cacae ockicasswavcheaeasescabasicccsscascass 361 
15. Status of State government during war.—The existence of this 
State, as a member of the Federal Union, was not destroyed by 
the ordinance of secession, nor by its hostile attitude towards 
the United States during the war: it existed as a government 
de facto, and possed the powers which pertained to sueh a gov- 
ernment.— Watson and Wife v. Stone..... 2... --2220 cone eens cence 45k 
16. Rights of government de facto.—The legislative acts of a govern- 
ment de facto, and acts done under their authority during its ex- 
istence, are valid, and will be sustained by the courts after the 
overthrow of such government, notwithstanding their repug- 
nancy to the laws of the rightful government by which it is over- 
IMIR re eens pices ks pepisee sce assi-nasscicssics.cssiees 45} 
17. Investment by guardian in Confederate bonds, and receipt of Con- 
Sederate money in payment of debts —Under the principles of law 
which are now binding on the judicial tribunals of this State, a 
guardian who, acting in good faith, under the authority con- 
ferred by the act of the legislature approved November 9, 1861, 
(Session Acts, 1861, p. 53,) received Confederate States treasury- 
notes in payment of debts due to his ward, and invested his 
ward’s funds in Confederate States bonds, is entitled to credits, 
on final settlement of his accounts, for the amount of such invest- 
ments, and for the amount of such funds remaining in his hands 
at the close of the war.—S. C.... ...-.. ecc.0- c2e- ce eees ccee cece 451 
18. Receipt of Confederate money by guardian.—Under the provisions 
of the act of the legislature, approved on the 9th November, 186], 
(Session Acts. 1861, p. 53,) a guardian was authorized, during the 
war, to receive treasury-notes of the Confederate States in pay- 
ment of debts due to his ward’s estate.—Neilson v. Cook-.... .--- 498 
19. Same.—The same principles do not apply to a receipt of such 
treasury-notes by a guardian on the 7th May, 1865, at which time 
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the government de facto in Alabama had been overthrown, and 
the authority of the United States had been re-established ; and 
there being no legal justification for such receipt, the guardian is 
chargeable on account of it on final settlement.—S. C......----. 498 
20. Receipt of Confederate money by administrator, and investment in 
Confederate bonds.—Under the provisions of the act of the legisla- 
ture approved on the 9th November, 1861, (Session Acts, 1861, 
p. 53,) an administrator was authorized, during the war, to re- 
ceive treasury-notes of the Confederate States in payment of 
debts due the estate; and if he invested such treasury-notes, prior 
to the expiration of eighteen months from the grant of his let- 
ters, in four-per-cent. Confederate bonds, and failed to report 
such investment to the probate court within the time required by 
the statute, he is not chargeable on account of the investment, at 
the instance of distributees or creditors, except on affirmative 
proof of consequent injury to the estate, and only to the extent 
of that injury. (Byrp, J., dissenting, held that the said act of 
November 9, 1861, did not authorize an investment in four-per- 
ceat. bonds; that such investment, not being authorized by law, 
was not ratified by the ordinance of the State convention, No. 26, 
adopted on the 28th September, 1865; that the administrator 
was chargeable, at the instance ofthe distributees or creditors of 
the estate, with the amount of the funds so invested, as for any 
other unauthorized conversion of the assets; and that the subse- 
quent act of the legislature, approved on the 23d February, 1866, 
could not legalize it.— Dockery v. McDowell.... ..--+..--.++- e--- 476 
21. Capture of private property on land in time of war.—The general 
principle of international law, to which there are admitted ex- 
ceptions. is now universally acknowledged, that private property 
on land is exempt from capture and confiscation in war; and this 
principle was recognized by the government of the United States 
during the late war, in the published orders of its authorized offi- 
cials, however much it may have been disregarded or abused in 
the operations of its armies in the field.—Hawkins v. Nelson...... 553 
22. Same; burden of proof.—Where it appears that the horse in 
controversy was forcibly taken by the United States army dur- 
ing the war, from the possession of the defendant, to whom it 
belonged, and who was a non-combatant; was branded as gov- 
ernment property, and carried into another county, where it was 
abandoned, and left on the plaintiff’s premises, and was after- 
wards peaceably regained by the defendant, without the knowl- 
edge or consent of the plaintiff; the plaintiff cannot recover in 
detinue, without showing affirmatively that the capture was au- 
thorized by the laws of war, as recognized by the United States 
government in the published orders of its authorized offi- 
CUBIC seen conesn Jc cnesasee aces saseessece saessenese aceecs 553 
23. United States statutes in Alabama in 1864.—There was no collec. 
tion district for the United States internal revenue established 
in this State in 1864, nor were any of the statutes of the United 
States at that time actually in force in this State.—Blunt v. Bates, 470 
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24. President Lincoln’s emancipation proclamation of January, 1863. 
Prior to May, 1865, whether Alabama was in or out of the Union, 
the emancipation proclamation issued by the president of the 
United States in January, 1863, had no force here.— Leslie v. Lang- 
ie o ONNBIN Books ena Seek G etc un sacs Saccaestsstecsiccies Sesees 

25. Abolition of slavery by act of war.—Slavery was destroyed in Al- 
abama by the act of war, prior to the passage of the ordinance of 
the State convention on the 22d September, 1865.—S. C.....-.-- 
ASR Diirt RENEE TNO PONE oon oc hocnss cecawe eves sdescecewcsces 

Tiagan'@, The BU6e. - <a. cases acwcccecseese sacesessensc cose 

26. Ratification of judgments by ordinance of State convention, as affect- 
ing right of appeal.—The ordinance of the State convention, No. 
26, adopted on the 28th September, 1865, by which judgments 
and decrees rendered after the 11th day of January, 1861, were 
ratified, expressly declares that such ratification is “subject to 
the right of appeal according to law”; and this exception or re- 
striction applies to appeals granted by subsequent statutes, as 
well as by the statutes then of force.—Page and Wife v. Matthews’ 


27. Statute reviving appeals.—The act of Feb. 21, 1866, (Sess. Acts, 
1865-6, p. 64,) in its application to decrees from which appeals 
were already barred, is not obnoxious to any constitutional ob- 
jection.— Page and Wife v. Matthews’ Adm’r....-...------ +--+ +--+ 


CONTEMPT. 
See ATTACHMENTS, 1. 


CONTRACTS. 


1, Measure of damages far breach.—The measure of damages for the 
breach of a special contract, by which plaintiff loaned to defend- 
ant a specified quantity of cotton, of a designated quality, and 
defendant promised, in consideration thereof, to deliver to plain- 
tiff, on a certain future day, the same quantity of cotton, of like 
quality, is the value of the cotton on the specitied day of perform- 
ance: and this principle is not affected by the fact that no place 
of delivery is named in the contract, nor by the further fact that 
the cotton is to be delivered in kind.— Bozeman v. Rose.......--- 


2. Parol agreement for discharge of note in Confederate money.—Where 


a promissory note, given for the hire of a slave for the year 1865, 
on its face was payable in money, a parol understanding between 
the parties, that it might be paid or discharged in Confederate 
States treasury-notes, can not be received to defeat a recovery 
on it: the ordinance of the State convention, No. 26, adopted on 
the 28th September, 1865, does not apply to such case.—Leslie v. 
EMU ALIS BURUND Ooo 5s) eacnks caeeas Beesediecceerecsasictcawse 
3. Acceptance of deed annuls agreement to convey.—The acceptance 
by the purchaser of a deed from his vendor, is a complete execu- 
tion of the vendor’s antecedent agreement to convey, and annuls 
it; and an action at law cannot afterwards be maintained upon 
the agreement, on account of the deficiency in the land conveyed 
by the deed.—Carter v. Beck......-....-- Bee eaceed aeiede tects 
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COSTS. 

1. Judgment for, on abatement.—On the abatement of an action by 
the death of the defendant, where no revivor is allowed by stat- 
ute, judgment for costs can not be rendered against the plaintiff, 
for the use of the officers of court and witnesses; section 2389 of 
the Code applies only to cases in which there is a failure to revive 
through negligence.— Garrison v. Burden.......---..---+------- 513 

2. Amendment of judgment.—When a judgment for costs, against an 
administrator, is improperly rendered to be levied de bonis intes- 
tatis, instead of de bonis propriis, the error is a mere clerical mis- 
prision, which is amendable, and which will be therefore consid- 
ered as amended.—Hicks v. Barrett. ...-.. 22. ---205 eee ene e wee 291 

3. On plea of pardon.—If the prisoner in a criminal case, after 
pleading pardon, pleads not guilty, and goes to trial on the latter 
plea without objection, and the jury return a verdict of guilty 
against him, it is not error for the court to give judgment for the 
costs against him.—WMichael v. The State.....-...---+ ---- e202 eens 


COUNTY COURTS. 

1. Constitutionality of.—The county courts of this State, as estab- 
lished by the Penal Code of 1866, and presided over by the probate 
judges in their respective counties, are not violative of the 11th 
section of the 6th article of the constitution, which requires 
judges of the inferior courts to be elected by the people.—Balkum 
WENO SUMNOr oe soc socio csc asiensidcecice gece sesmeeieeseee cet eeascecies 671 


CRIMINAL LAW. 

1. Calling juror.—There is no statute, or rule of practice, which 
requires that when a person, specially summoned as a juror in a 
case of felony, being called at the cierk’s desk, fails to answer to 
his name, he should also be called at the door of the court- 
house, or that an officer should be sent for him; and the 
refusal of the court to have him thus called or sent for, at the 
request of the prisoner, is not erroneous.— Waller v. The State... 325 

2. Competency and discharge of juror having fixed opinion against cap- 
ital punishment.—In a capital case, ajuror who states, in answer 
to a question by the court, that he has a fixed opinion against 
capital punishment, may be challenged for cause by the State, 
(Penal Code, § 630,) or may beset aside by the court, ex mero 
motu, although he also states, in answer to questions by the pris- 
oner, ‘“‘ that if he was on the jury, and the law required him to 
convict, he would do so, notwithstanding the punishment might 
WR CMPIUIE —— OT. sak sec oicevich eae esebec cove nalssantaeceteceue 

3. Non-residence of persons summoned as jurors, good cause of chal- 
lenge, but no objection to venire.—The fact that some of the persons 
specially summoned as jurors in a capital case are not residents 
of the county, constitutes a good cause of challenge by either 
party, (Penal Code, § 628,) but does not give the prisoner a right 
to have the whole venire set aside.— Hall v. The State....--..-..- 698 

4. Personal presence of prisoner in court during preliminary proceed- 
ings.—In a case of felony, it isthe safer and better practice to 
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have the prisoner personally present in court, when the order is 
made setting a day for his trial, and prescribing the number of 
jurors to be summoned.—S. C...--..----- ---0-+ eee eee eee e ee eee 698 
5. Severence of trial— Where several persons are jointly indicted for 
a felony, they can not claim separate trials as matter of right; 
but the court may, in its discretion, grant or refuse a severance. 
RE Oy Ae WRENS apna as cn Sweeicn sa Secceee csr ss bec cocceeu ees se 74 
6. Change of venue, on account of incompetency of presiding judge ; 
discontinuance—A criminal cause can not be transferred to 
another county, against the defendant’s objection, on the ground 
that the presiding judge has been of counsel for the prosecution ; 
yet, although such order of transfer is void, if the cause is taken 
from the docket in consequence of it, and kept off for several 
years, the prosecution is thereby discontinued.—Exz parte Rivers. 712 
7. Former acquittal—An acquittal under an indictment for the 
larceny of goods, is no bar to a subsequent prosecution for 
obtaining the goods by false pretenses, although the same evi- 
dence is adduced by the prosecution in each case.—Dominick v. 
RE ANE oR idols woe eeowa se oeese Sle Seto eecusessscesc ce 680 
8. Practice in joining issue on pleas of not guilty and former acquittal. 
When issue is joined on the pleas of not guilty and former acquit- 
tal, itis irregular to submit the two issues to the jury at the 
same time; but, if the defendant interposes the two pleas to- 
gether, in a case of misdemeanor, and goes to trial on both at 
the same time without objection, he thereby waives the irregu- 
larity; yet, if the jury find a verdict of not guilty, and fail to 
pass on the special plea, no judgment can be rendered against the 
PeIOMMMME it) en seec io scmsene+acecesesesisess Sscmnience oe cose 680 
9. Plea of pardon.—If the prisoner in a criminal case, after plead- 
ing pardon, pleads not guilty, and goes to trial on the latter plea 
without objection, and the jury return a verdict of guilty against 
him, it is not error for the court to give judgment for the costs 
against him.—Wichael v. The State.........---- .2222- eee eee eee 361 
10. Acceptance of pardon.—A person who was under indictment on 
the 13th February, 1866, when the governor published his procla- 
mation of amnesty and pardon, and who failed to signify his 
acceptance of the proffered pardon before the repeal of the law 
under the authority of which said proclamation was published, 
cannot now claim the benefit of it.—S. C...................... 361 
11. Demurrer to indictment containing good and bad counts.—The sus- 
taining of a demurrer to a bad count in an indictment, does not 
affect the remaining good counts, nor relieve the defendant from 
liability under then.— Turner v. The State......---...-...e-+--- 21 
12. General verdict of guilty on good and bad counts.—A general ver- 
dict of guilty, under an indictment containing both good and 
bad counts, will be referred to the good counts, and wi!l support 
a judgment of conviction.—Montgomery v. The State.........--. 684 
13. Conviction on testimony of accomplice.—To authorize a convic- 
tion of felony on the testimony ot an accomplice, (Penal Code, 
§ 641,) it is not necessary that his testimony should be “corrob- 
orated by other evidence in every material part.”—S. C......... 684 
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14. Same; ex-post-facto laws.—The act approved December 5, 1863, 
providing that section 3600 of the Code, which prohibited a con- 
viction in a criminal case on the uncorroborated testimony of an 
accomplice, “shall not extend to trials on indictments for misde- 
meanors”, does not apply to prosecutions for misdemeanors com- 
mitted prior to its passage; to make it apply to such cases would 
be violative of the constitutional provision against ex-post-facto 
laws. (WALKER, ©. J., dissenting.)—Hart v. The State .....-..-. 32 

15. Ex-post-facto laws.—A law which simply provides another alter- 
native punishment for an offense, which is in mitigation of the 
punishment prescribed by the former law, is not, in its operation 
on offenses already committed, violative of the constitutional pro- 
vision against ex-post-facto laws.—Turner v. The State..-.-.-.--. 21 

16. General criminal statutes applicable to freedmen.—For offenses 
committed by freedmen since the abolition of slavery in this 
State, they may be indicted, convicted, and punished, under the 
general criminal statutes applicable to all other persons, although 
these statutes were not applicable to them while slaves.—Bill 





IMAER A EOISIONE oes ic ao newcdenwetinns caus /co scam eeeconsee ee sed 54 
Also Stephen v. The State.........--- ..--- siceeeeeaben asacininees ri 
MERC L sl RE OUNG ase os ocacies ae eecaew a sebamamen sanecscces 350 


17. Second trial after reversal of former conviction.—Where a judg- 
ment of conviction in a criminal case is reversed, on error or ap- 
peal, at the instance of the prisoner, he may be tried again; even 
where the reversal is on account of the insufiiciency of the ver- 


IGhe— PUPNEF As THO SlWl6. a 5 css:s ccc cues caccesesescesucebcces asc 21 
PESOS CV Ee Os ENO O10 wc cuin'eicicemicndiescceceacmewneseocncctemeans 325 


18. Same.—In such case, the fact that the prisoner has already 
suffered a portion of the prescribed term of imprisonment under 
the former judgment, in consequence of the failuré of the court 
to order a suspension of the sentence pending the proceedings in 
the appellate court, while it way give him a strong claim to ex- 
ecutive clemency, is no bar to another trial.—Jeffries § Jeffries v. 
PING oa seas coe sca tee da cose ole eee caaians Saeiceeeessoeesace 381 

19, Adultery ; proof of acts not covered by indictment.—Under an in- 
dictment for living in adultery or fornication,(Code, § 3231,) evi- 
dence tending to show criminal conduct between the parties, sub- 
sequent to the finding of the indictment, is, prima facie, irrele- 
vaut; and when offered, its relevancy must be shown by its 
connection with other evidence already adduced, or its proposal 
with other relevant evidence afterwards to be adduced.—Smith- 
OTANI NOS sin 3 515.5555 6 o5s so selisinwee wesccesiessicsassensieicses 355 

20. Arson in second degree; constituents of offense——To constitute the 
ofiense of arson in the second degree, by willfully setting fire to 
or burning “any cotton-house,” &c., “which, with the property 
therein contained, is of the value of five hundred dollars or more,” 
(Penal Code, § 152; Revised Code, § 3698,) it is not sufficient that 
the fire is applied or communicated tothe property in the house: 
the house itself, or some part thereof, must be burned, within the 
common-law meaning of the word burn.—Graham v. The State... 659 
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21. Same; proof of ownership of house ; variance.—Where the house 
alleged to have been burned is described in the indictment as the 
property of Ely Sears, while the evidence adduced on the trial 
shows that it belonged to EH. T. Sears, neither the jury, nor the 
primary court, nor the appellate court, can presume the identity 
of the two names, without some proof of the fact.............-.- 659 

22. Assault; charge as to constituents of. —A charge, instructing the 
jury that, “if the prosecutor gave up his gun to the prisoner, 
through fear of bodily harm, reasonably excited in his mind by 
the conduct or manner of the prisoner, then the prisoner might 
be guilty of an assault,” is not erroneous. (BYRD, J., dissenting, 
held, that the charge might have tended to mislead the jury, but, 
when construed in connection with all the evidence, was not so 
manifestly erroneous as to justify a reversal on account of it.) 
SRAIRE De WI 3s ecb owt Soares Nees cksedasmcceseeecese 671 

23. Assault and battery; conviction of. under indictment for assault 
with intent to murder.—Under an indictment for an assault with 
intent to murder, if the special intent charged is not proved, the 
defendant may nevertheless be convicted of an assault, or an as- 
sault and battery; consequently, a charge to the jury, asserting 
that they “can not find the defendant guilty” unless the special 
intent is proved, is properly refused.— Turbeville v. The State.... 715 

24, Burglary; what constitules—Where the proof showed that the 
prisoner proposed to a servant a plan for robbing his employer's 
office by night; that the servant disclosed the plan to his em- 
ployer, by whom it was communicated to the police; that the 
master, acting under the instructions of the police, furnished the 

servant with the keys of his office on the appointed night; that 
the servant and the prisoner went together to the office, where 
the servant opened the door with the key, and they both entered 
through the door, and were arrested in the house by the police,— 
held, that there could be no conviction of burglary.—Allen v. The 





25. Same; admissibility of confessions and accompanying acts.—Where 
the prosecutor testified, that the prisoner, being carried to his 
house by a policeman, “then and there pointed out to him and 
said policeman the way he had broken into the house, and ac- 
knowledged he had taken said property from there, and that he 
had entered the house by lifting the door from its hinges ;” while 
another policeman testified, that having arrested the prisoner on 
suspicion, and finding on his person articles supposed to have 
been stolen, “he promised that he would be released, if he would 
go and point out where he had got the property,” that the pris- 
over agreed to do so, and was sent to the prosecutor’s house for 
that purpose; and the court thereupon excluded the confessions 
from the jury, on motion of the prisoner, “but refused to exclude 
the acts of the defendant in connection with said confession,”—_ 
held, that there was nothing in this action of the court of which 
the prisoner could complain.— Mountain v. The State.........---- 344 

26. Same; sufficiency of verdict.—Under an indictment for burglary, 
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a verdict in these words, “We, the jury, find the accused guilty 
of burglary, and find that the offense was committed since the 
first day of June, 1866, by agreement of counsel,” is sufficient. 
(BYRD Oo eeeenting. )— B.C. har eas dose ssibete de aves ce ceesee 344 
27. Murder; what constitutes.—If a mother intentionally kills her 
infant child, who is incapable of any resistance, by beating it 
over the head with an instrument calculated to produce death, 
the law would imply malice on her part; although it might not 
imply malice, if the child was capable of taking her life, and 
was attempting to take it with means adequate to the end, and 
she killed it to preserve her own life.—Tempe v. The State.....-... 350 
28. Same; charge as to constituents of.—A charge, instructing the 
jury that, ‘if the deceased was found dead in her bed, with her 
throat cut, they would be authorized to find the existence of all 
the legal requisites of murder in the first degree,” is erroneous, 
because it excludes from their consideration the questions, 
whether the death was the result of suicide, and whether it re- 
sulted from a conflict which would reduce the degree of the hom- 
ROLEO QU PO SUMO) sines Scie s aeigeciosemeseccei cinco sSececus 698 
29. Same; sufficiency of indictment in description of person slain, and 
as affected by duplicity.—In an indictment for murder, ‘an infant 
child, name to the grand jury unknown ”, is a sufficient deserip- 
tion of the person slain; and it is no objection to the indictment 
that it describes the child, in different counts, as the infant child 
of the prisoner, and as an infant child generally, not naming its 
mother or father; nor that the murder is alleged, in different 
counts, to have been committed by different means or instru- 


30. Same; proof of motive-—Where a man is indicted for the murder 
of his wife, proof of a criminal intimacy between him and another 
woman, at the time of the commission of the offense, is admissi- 
ble against him.— Hall v. The Stale.... .....--. 222. ----0+ eee 698 
31. Same ; admissibility of defendant’s conduct and declarations as evi- 
dence.—The vonduct and declarations of the prisoner, shortly after 
the commission of the homicide with which he is charged, while 
they may be competent evidence against him, are not admissible 
SVIGENCS IN HISHAVOLIM—O.CS suc so csiseccds See keaeetssenesowavicns 693 
32. Same; admissibility of confessions.—The prisoner’s confessions in 
this case were held admissible, although they were made to the 
officer who had him in custody, and was carrying him before an 
examining court, and who had said to him, “If you know any- 
thing about the circumstances, it will be best to tell the truth 
about it”; and although another officer had previously told him 
that his supposed accomplice had been arrested and shot, which 
statement was false, and was made to induce a confession. (BYRD, 
J., dissenting. )}—King v. The State...... 2.2. 00. ccccccnsecces cose 314 
33. Same; sufficiency of verdict —Under an indictment for murder, a 
judgment of conviction cannot be rendered on a verdict of guilty 
which does not find the degree of the crime.—Hall v. The State.. 698 
34, Rape; force, as constituent of.—To authorize a conviction for 
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rape, it is not necessary that the proof should satisfy the jury 
that the force used “ was such as to create a reasonable appre- 
hension of death” on the part of the female.— Waller v. The State 325 
35. Same; penetration and emission.—Proof of penetration alone is 
sufficient to sustain an indictment for rape, (Penal Code, § 642,) 
when the act is shown to have been committed forcibly, and 
against the consent of the female.—S. C.......--......--------- 325 
36. Retailing spirituous liquors ; election by prosecution.—In a prose- 
cution for retailing spirituous liquors, the indictment being in 
the general form authorized by the Code, (§ 1059,) if the first wit- 
ness on the part ot the State is asked by the prosecuting attor- 
ney, whether, within the period covered by the indictment, “he 
had ever obtained liquor from the defendant’s store in quantities 
less than a quart”; and answers, “ that he had never bought any 
liquor there, but that on one occasion, while in said store with 
Others, defendant’s wife gave them a drink of liquor, for which 
he paid no money, nor saw any money paid”,—this does not 
amount to an election on the part of the prosecution to proceed 
only for violations of the statute in selling in less quantities than 
a quart.—Seibert v. The State... 2.2.2.0. q20- scccesccccccs coccce 60 
37. Same; liability of husband for sale by wife-—To authorize a con- 
viction of the husband, for the illegal act of the wife in selling 
spirituous liquors in his store in his absence, the jury must be 
‘satisfied from the evidence, beyond a reasonable doubt, that her 
} illegal act was done by his authority ; that it was done by her as 
his clerk or agent, without more, is not enough.—S. C.......... 60 
38. Selling liquor drunk on or about premises.—It being shown in this 
case that the defendant sold two bottles of whiskey, which the 
purchaser “carried out into the public road, five or ten steps in 
front of the defendant’s store, and that the liquor was drunk by 
a crowd of persons, between the store and the road, and in the 
road ;” and the court having thereupon charged the jury, “ that 
it was the defendant’s duty, if he sold the whiskey, to prevent 
it from being drunk on or about his premises, and that if the 
liquor was drunk, as stated, in front of the defendant’s store, and 
between the store and the road, aud in the road, they should find 
the defendant guilty,”—held, that the charge was correct, al- 
though it was also proved that, at the time of the sale, the de- 
fendans ‘told the purchaser that he must carry the whiskey out 
of his house, and away from his premises,” and that the pur- 
chaser promised to do so.—Christian v, The State...........----- 376 
if 39. Same. —Held, on the authority of the cases of Brown v. The State, 
it (31 Ala. 353,) Easterling v. The State, (30 Ala. 48,) and Patterson v. 
The State, (36 Ala. 298,) that the defendant’s buggy, in which he 
carried liquor for sale at a public administrator’s sale in the coun- 
try, constituted his premises, within the meaning of the statute, 
(Code, § 1058,) and that the charge of the court to the jury as to 
what was necessary to constitute the offense of selling liquor “to 
be drunk on or about the premises”, was correct.—Pearce v. The 
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40. Same; relevancy of acts not covered by indictment.—W hen the evi- 
dence adduced by the prosecution, under an indictment for re- 
tailing spirituous liquors, tends to prove a sale of spirituous 
liquor by the defendant at a public administrator's sale in the 
country, and that the liquor was drunk by the purchaser on or 
about the premises; proof of another sale of liquor by the defend- 
ant, to other persons, at the same public sale, and under similar 
circumstances, is competent evidence for the prosecution, “to 
illustrate the character of the first sale, and to show knowledge 
by the defendant that the liquor sold to the first purchaser was 
drunk about the premises.”—S. C...--.. 222. e222. cence e coon ee ee 
41. Larceny ; proof of ownership of stolen property.—A written receipt, 
acknowledging payment of the purchase-money for the stolen 
property by the person who is alleged in the indictment to be 
the owner, is the first step in the proof necessary to show title 
or ownership as alleged, and is admissible for that purpose; if 
the receipt shows that the money was paid by another person, as 
ageut of the alleged owner, parol evidence is admissible to show 
that the contract was made by the agent, not for himself, but for 
his principal; and the possession of the receipt by the principal 
is admissible evidence, as tending to show his ownership of the 


720 
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42. Same; same.—Where it was shown that the stolen property was 
taken from the possession of the persou who was alleged in the 
indictment to be the owner, but the evidence was conflicting as 
to the character of his possession—some of the evidence tending 
to show that it belonged to him individually, while there was 
also evidence which tended to show that he had previously sold 
it to the Confederate States, and merely held possession as agent 
or bailee; and the defendant thereupon requested the court to 
instruct the jury, ‘that if they were in any doubt whether the 
property belonged to him or to the government, they must give 
the defendant the benefit of the doubt, and acquit him;” which 
charge the court refused to give, without the qualification, “that 
if he had possession of the property as ageut or bailee, they should 
convict the defendant,’—held, that there was no error in the re- 
fusal of the charge as asked, nor in the qualification given.— Bill 
DATO s TROINO so Wis oo alcie salsa Widsets caaiesas saivsisceeaseslaces Sane 

43. Same; variance—Under an indictment against a freedman for 
the larceny of a mule, alleged to be the property of J. L. Terrell, 
the prisoner’s confession, that he had taken ““Mass’ Lee’s mule,” 
is not competent evidence, without proof of the identity of J. L. 
Terrell as “Mass Lee”; and the admission of such confession is an 
error which will work a reversal of the judgment, although the 
bill of exceptions states that the defendant was on trial for the 
larceny of a mule, “the property of Lee Terrell,” and no specific 
objection was made to the evidence on the ground of variance. 
Gabriel v. The State.... 2.2. 2.0.0. cece ccccne cocces cocces cece sees 

44. Same; sufficiency of indictment.—An indictment which, in one 
count, charges that the defendant ‘did steal a mule, the personal 
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property of J. L.,” and in another count that he “did steal a 
horse, mare, gelding, colt, filly, or mule, the personal property of 
J. L.,” substantially conforms to the provisions of the Code, and 
IN UNORM Ge cape cor aeeuscacuceseSaews dan ccanetewescte Goes ce 3907 

45. Same; same.—In an indictment which charges that the defend- 
ants ‘“‘feloniously took and carried away from a dwelling” cer- 
tain articles of personal property, the italicized words, if not 
equivalent to a charge of larceny ‘in a dwelling house,” (Code, 

§ 3!70,) nor liable to be rejected as surplusage, are at most mere 
matter of description, which it may be necessary to prove on the 
trial, and do not affect the sufficiency of the indictment.— Moore v. 
DIE MID noo hes cies besices been coacccee ss sueeeseeeace cscs 49 

46. Same; sufficiency of verdict.—Under such an indictment, a ver- 
dict finding the defendants “guilty of larceny of the property, as 
charged in the indictment,” and assessing the aggregate value of 
the stolen property “ at fifty dollarsin silver and gold,” is suffi- 
cient to support a judgment of conviction and sentence to three 
years’ imprisonment in the penitentiary.—S. C.........--...--. 49 

47. Bringing stolen property into this State; form of indictment.—An 
indictment for bringing into this State property stolen else- 
where, (Code, § 3138,) must be framed under the statute which 
creates the offense: a conviction cannot be had under an indict- 
ment in the form prescribed for larceny.—LaVaul v. The State... 44 

48. Concealing or receiving stolen property ; punishment of.—For con- 
cealing, or aiding to conceal, a stolen horse, or other animal 
specified in section 3182 of the Code, knowing it to have been 
stolen, a conviction may be had under section 3178; but, for buy- ate 
ing or receiving such stolen animal, knowing it to have been 
stolen, a conviction can only be had under section 3182.—Turner 
Dy NG Of as 595555 S555 S455 Soo) Joao SU Ono oe aaa 21 

49. Same.—The act approved October 7, 1364, which punished horse- 
stealing, and other offenses therein specified, with death, or ten 
years’ imprisonment in the penitentiary, (Session Acts, 1864, 

p- 19,) did not repeal section 3178 of the Code, nor affect prosecu- 
MADUNMIOT AG. aoa eceStecsascesscceseterisccecicsececaces, om 

50. Same.—Under section 3178 of the Code, and the act amendatory 
thereof, approved January 23, 1866, (Session Acts, 1865-6, p. 121,) 
the punishment for concealing, or aiding in the concealment of 
stolen property, is imprisonment in the penitentiary, “or fine and 
imprisonment, one or both, at the discretion of the jury”; but, if 
the jury impose imprisonment as the punishment, or fine and 
imprisonment, it is the duty of the court to prescribe the period 
of the imprisonment. (Byrp, J., dissenting, held that the said 
act of January 23, 1866, was meaningless and void.)—S. C....-.. 21 

51. Same; verdict.—To sustain a conviction under section 3178 of 
Code, as amended by said act approved January 23, 1866, the 
jury must, by their verdict, determine what the punishment shall 
Sib ess: pow sh cas were cuGuine cde neceeeancsetesoceewecesecces Wl 

52. Punishment of horse-stealing ; repeal of special by subsequent gen- 
eral statute—The act approved October 7, 1864, (Session Acts, 
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1864, p. 19,) so far as it relates to the punishment of horse-steal- 
ing, or larceny of any of the animals therein specially named, is 
not repealed by the subsequent act, approved December 15, 1865, 
p. 116,) which provides for the punishment of grand larceny and 
other offenses therein named : the maxim applies, Generalia spe- 
cialibus non derogant.—Magruder v. The State........ .-..2.+--2--- 
53. Constitutionality of act of December 15, 1865, ‘*‘ more effectually to 
prevent the offenses of grand larceny, arson, and burglary.”—The act 
approved December 15, 1865, entitled “ An avt the more effectu- 
ally to prevent the crimes of grand larceny, arson, and burglary,” 
(Session Acts, 1865-6, p. 116,) isnot violative of the constitutional 
provision (art. iv, § 2) which declares, that ‘each law shall em- 
brace but one subject, which shall be described in the title.’— 
MEER: INCISION rs a)2io)o,cinia adie seis dS vptemlsieliseocevceesencciese asaeves 
54. Same, held applicable only to future offenses.—The said act of De- 
cember 15, 1865, applies only to offenses afterwards committed, 
leaving prior offenses to be punished by the old law.—S. C..... 
BUGO> WOOTE Ws TRE Biles as coho se ose so ceSSe SSS SERS S eS ietelstowie 
DUTATGN, 0s DRE UES x55 55's 2's Sida San wis se cediiwiciese aides 
BLENhOne On DRE MIAO a soss: wiscdeiecdeseusiddeccccdsadesseee 
WHRAG Os TING UNO ok asin onic wi Sa didlacs cajea'e ce sae ee eeikaeeeg cs 
55. Proof of venue.—In a criminal case, if the bill of exceptions pur- 
ports to set out all the evidence, and does not show that the 
venue was proved; and an exception was reserved to the convic- 
tion and sentence, though no specific charge was given or asked 
in reference to the proof of venue, —tbe judgment will be reversed 
on error on account of the defect in the evidence. (WALKER, C. 
J., dissenting..\—Frank v. The State....-.. .----- ecsces cscccccs cece 
56. Same.—A charge to the jury, which is stated to have been given 
“amongst other charges”, to the effect “ that, if they should find 
the defendant guilty as charged in the indictment, and that the 
offense was committed about the Ist November, 1865, then the 
defendant was liable to punishment under the act of October7, 
1864”, is not objectionable as authorizing a conviction without 
proof of the venue. (Byrp, J., dissenting.)—David v. The State... 
57. Admissibility of confessions.—Before the confessions of the pris- 
oner, in a criminal case, can go to the jury as evidence, they must 
be shown to the satisfaction of the court, on consideration of the 
prisoner’s age, condition, situation, and character, and the atten- 
dant circumstances, prima facie to have been made voluntarily ; 
and the admission of the confessions to the jury, without such 
preliminary proof to the court, is erroneous.—Bill Miller v. The 


58. Same.—The mere fact that a confession is made in answer to a 
question which assumes the prisoner’s guilt, does not, per se, ren- 
der the confession inadmissible.—S. C....-..----- +--+ +---++ +++ 

59. Proof of prisoner’s good character ; effect of —As to the considera- 
tion to be given to proof of the prisoner’s previous good character, 
in a criminal case, the correct rule is laid down in the case of 
Felix v. The State, 18 Ala. 720; that is, that such evidence is admis- 
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sible and competent, not only where a doubt exists on the other 
proof in the case, but even to generate a doubt as to his guilt. 
BIRAU YD; AMC CONS ic OS SSEE Sosa SoS See ei ee esos cece cess foeone 698 
60. Weight of circumstantial evidence.—Where circumstantial evi- 
dence is such as to produce in the minds of the jury, beyond a 
reasonable doubt, a conviction of the defendant’s guilt, it is as 
much their duty to find a verdict of guilty, as if the evidence 
were positive and direct.—S. C.... 2... 222.0022. wees cone ceenee 698 
61. Personal presence of prisoner in court when sentence is pronounced. 
To sustain a judgment and sentence on conviction for a felony, 
the record must affirmatively show that the prisoner was person- 
ally present in court when he was tried, and when sentence was 
pronounced against him.—Graham v. The State.......----.------ 659 
62. Verdict; personal presence of prisoner, and amendment of.—In a 
case of felony, it is error to allow the verdict of the jury to be 
received by the clerk, during a recess of the court, in the absence 
of the prisoner, even though this be done with the consent of his 
counsel; and it is also error to allow an amendment of the ver- 
dict, unless the record affirmatively shows that the prisoner was 
present in the court at the time.— Waller v. The State........-.- 325 
63. Asking prisoner, on conviction, if he has aught to say in arrest of 
judgment.—It is not necessary, in a case of felony, that the record 
should affirmatively show that the prisoner was asked by the 
court, before sentence was pronounced on him, if he had any- 
thing to say in arrest of judgment; the question will be presumed 
to have been asked, unless the record affirmatively shows that it 
WAS NOL —A00IN O. DAB RIA sass cos ccsscwcecce ceesececccossecess 72 
64. Motion in arrest of judgment ; presumption in favor of judgment. 
When no exception is reserved to the overruling of a motion in 
arrest of judgment, and the record does not set out the evidence 
on which the motion was founded, the appellate court will pre- 
sume that the motion was properly overruled.—S. C........---- 72 
65. Presumption in favor of judgment.—Where the indictment de- 
scribes the defendant as a freedman, and alleges that the offense 
was committed before the finding thereof; while the record does 
not show whether the offense was committed while the defend- 
ant was a slave, or after he became free,—the appellate court will 
presume, when necessary to sustain the judgment of the court 
below, that the offense was proved to have been committed after 
the abolition of slavery.—Tempe v. The State......---.---------- 350 
66. Proviso in repealing criminal statute as to prior offenses.—The pro- 
viso to the 5th section of the “act to establish a new Penal 
Code”, approved the 23d February, 1866, (Session Acts, 1865-6, 
p. 124,) excepts from the operation of the repealing clause of that 
section all prosecutions for offenses committed prior to to the 
day on which said new Penal Code went into operation, (June 
Ist, 1866,) and leaves such offenses to be punished by the former 
laws applicable to them.—S. C...... 2.222. 22220 cece ee cence eee 350 
67. Repeal of criminal statute after sentence, but before tts execution. 
When the prisoner in a criminal case, having been sentenced to 
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death, is not executed on the day specified in the sentence, and 


is brought before the court at a subsequent term to be re-sen- 
tenced, (Penal Code, § 378,) the repeal of the law under which 
he was convicted and sentenced, since the original sentence was 
pronounced, is a sufficient “legal reason against the execution 
of the sentence,” and requires that he should be discharged. 
(WALKER, C. J., dissenting.)—Aaron v. The State........-..-- ah 
68. Same; saving clause in repealing statute—The proviso to the act 
adopting the new Penal Code, which provides that nothing con- 
tained in the repealing clause “ shall affect any prosecution now 
pending, or which may be hereafter commenced, for any public 
offense heretofore committed,” &c., does not apply to a case in 
which sentence of death was legally rendered before the day on 
which the new Penal Code went into effect, and, the sentence not 
having been executed on the appointed day, the prisoner is 
brought before the court at a subsequent term, after the repeal 
of thelaw under which he was sentenced, to be re-sentenced. 


69. Judgment reversed, and prisoner discharged.—Where the record 
sets out all the evidence connected with the alleged offense, and 
shows that the prisoner can not be convicted under any indict- 
ment, the judgment of conviction will be reversed, (Penal Code, 
§ 765,) and the prisoner ordered to be discharged from custody. 
AUCWD: THE SUM esacacsacascweccsesecletncaslemesdakeseeecocsas 


CUSTOM. 

1. When admissible to vary bill of lading.—Where the only exception 
specified in the bill of lading is “dangers of the river”, parol 
evidence can not be‘received to show a custom among the per- 
sons who are engaged in navigating the river, which exempted 
the owners of the boat from liability for a loss caused by the 
forcible and illegal seizure of the boat by a body of armed men, 
without fault or neglect on the part of the officers or crew. 
(Overruling Steele v. McTyer’s Adm’r, 31 Ala. 667.)—Boon § Co. v. 
ha i x ititha catniaatxbeebadeebsncwens einnidaty seins 


DAMAGES. 

1. Measure of, for breach of contract.—The measure of damages for the 
breach of a special contract, by which plaintiff loaned to defend- 
ant a specified quantity of cotton, of a designated quality, and 
defendant promised, in consideration thereof, to deliver to plain- 
tiff, on a certain future day, the same quantity of cotton, of like 
quality, is the value of the cotton on the specitied day of perform- 
ance: and this principle is not affected by the fact that no place 
of delivery is named in the contract, nor by the further fact that 
the cotton is to be delivered in kind.—Bozeman v. Rose.....----- 

2. In slander; evidence in aggravation.—In proving words which are 
not alleged in the complaint, and which can only be admissible 
in aggravation of damages, the plaintiff can not prove the sense 
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in which such words were understood by the hearers, or “ the 
impression made on their minds”? by such words, unless the case 
falls within the principle stated in Robinson v. Drummond.—Bul- 


AE, SEINE ee aches so ocS ek mae ede iS ane ccnees wats 204 


DEEDS. 

1. Acceptance of deed annuls agreement te convey.—The acceptance by 
the purchaser of a deed from his vendor, is a complete execution 
of the vendor’s antecedent agreement to convey, and annuls it; 
and an action at law cannot afterwards be maintained upon the 
agreement, on account of the deficiency in the land eonveyed by 


the deed.—Carter'v. Beck. ..oc.. onc. conc ccccccccccccccce socccccs 599 


2. Admissibility of parol evidence to vary.—Parol evidence is not ad- 
missible, at law, to contradict a deed, by showing that it does 
not in fact convey the number of acres which it purports to 
convey: consequently, an action of assumpsit, on the common 
mohey counts, does not lie to recover the alleged excess of pur- 


fad 


CRO RMING POR ARB,. Co a 5 nn es vine oncdns cscs cscs cocncevesee 599 


3. Construction of deed as to quantity of land conveyed.—A deed, exe- 
cuted by an administrator, to the purchaser at a public sale made 
by him under an order of the probate court, which describes 
the several parcels composing the tract of land by the numbers 
of the section and township, stating the number of acres con- 
tained in each, and adding the words “ containing in all about” 
a specified number of acres, which number is greater than the 
aggregate of the sums said to be contained in the several parcels: 
“which said land,” it states, “was knocked off to B. for the sum 
of $24,457.10,""—shows a sale of the land in gross, and contains no 


covenant as to quantity.—S. C....-. .----- ee eee eee eee eee: 599 


4. Deed executed by partner in partnership name.—A deed, or other 
instrument under seal, executed by one partner in the partner- 
ship name, if subsequently ratified by the other partner, is bind- 
ing on both from its date; and such subsequent ratification may 
be by parol, and may be proved by parol.—Gunter v. Williams and 


Or ee rer shoe ten ee eeren s-eksins sasGee tena cs secs mess rece scl 561 


5. Covenants of warrenty running with land.—The covenants of wat- 
ranty in a deed for land, in the usual form, run with the land ; 
and an action fora breach may be brought in the name of the 


5 


RMR IRIE eee winne ensue aessisees cack sakees combos snes.acesce 
6. What constitutes breach of covenants of warranty.—If the purchaser 
yields possession to a paramount title, he may maintain an action 
for a breach of the covenants of warranty in his deed, though 


61 


there has been no ouster by action at law.—S. C........-...-.-- 561 


7. Proof of ancient deed.—A deed, more than thirty years old, and 
unblemished by alterations, is admissible in evidence without 
proof of execution, the subscribing witnesses being presumed to 
be dead; and its admissibility does not depend on the sufficiency 


of the certificate of its aknowledgment.— White v. Hutchings.... 253 


8. Presumption of proof or acknowedgment of deed from lapse of time; 
admissibility of record copy.—After the lapse of twenty years, it 
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will be presumed that a deed, which is shown to have been 
recorded in the proper office, and in the proper county, was 
legally proved or acknowledged, and that the proper certificate 
of its proof or acknowledgment was written on or under it; and 
a transcript from the record, in such case, will be admissible evi- 
dence, (Code, § 1275,) when the facts in proof raise the presump- 
tion that the original deed, if not lost or destroyed, is not in the 
custody, or under the control, of the party who offers the evi- 
dence. (Per JUDGE, J.)—S. C..........-.-------- ccosmeenmes 253 


DEPOSITION. 


1. Objection on account of insufficient answers to cross-interrogatories. 
A deposition will not be suppressed on motion, on account of the 
failure of the witness to answer a cross-interrogatory in the ap- 
propriate place, when other portions of the deposition contain a 
substantial answer to the question; nor on account of the want 
of fullness of the answers, when they are substantially respon- 
sive and sufficient, and there is nothing in the deposition to jus- 
tify the conclusion, that the witness was seeking to evade a dis: 
closure of facts within his knowledge; vor on account of the 
failure to answer a question which is not pertinent to the issue ; 
ror where the answer, if made, could not have affected the re- 
sult of the case.— Bullard v. Lambert....-. 2... ..e2-eseee eee eee 204 


DISCONTINUANCE, 


1. What constitutes—A criminal cause cannot be transferred to 
another county, against the defendant’s objection, on the ground 
that the presiding judge has been of counsel for the prosecution ; 
yet, although such order of transfer is void, if the cause is taken 
from the docket in consequence of it, and kept off for several 
years, the prosecution is thereby discontinued.—Ez parte Rivers. 712 

2. Same.—Where the principal and his bail are both in court, to 
answer a scire facias on a judgment nisi, and the judgment nisi is 
set aside as to the principal, on his plea of pardon, the proceeding 
against the bail is thereby discontinued, and he is discharged.— 
SE POO aks be nich We hed Wena ented Ree 718 


DIVORCE. 


1. Second marriage of guilty defendant in divorce suit.—A statutory 
prohibition of subsequent marriage by the guilty defendant in a 
divorce case, has no extra-territorial operation, and does not af- 
fect the validity of a subsequent marriage in another State. 
Fuller's Adin’r 0, Fuller. <2... cccccs cence socsscesse Saveteeseeeed 301 


DOWER. 


1. Jurisdiction of equity to assign—The rule is settled, that courts of 
equity will, in all cases, entertain concurrent jurisdiction with 
courts of law in the assignment of dower.—Brooks v. Woods. ..-. 538 

2. Assignment of dower under cross bill, on bill filed to enforce vendor's 
lien.—Although the veudor’s lien for the unpaid purchase-money 
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of land is superior to the right of the purchaser’s widow to dower 
in the lands; yet she may maintain a cross bill for an assignment 
of her dower, where the original bill is filed to enforce the vendor’s 
lien, because she is entitled to an account of the rents and profits, 
and has a right to appropriate them to the discharge of the lien, 
or to discharge it in any other manner.—S. C.........-..------- 538 

3. Vendor's lien paramount to.— Where the purchaser gives his notes, 

without security, for the agreed price of the land,and the vendor 

conveys the title to him by deed, the vendor’s lien on the land 

for the unpaid purchase-money is superior to the right of dower 

on the part of the purchaser’s widow.—S. C.... ..-------«++---- 538 


INDEX. 








ENTRY AND DETAINER—FOorcIBLE AND UNLAWFUL. 


1. Sufficiency of complaint.—A complaint which alleges that, on a 
specified day, the plaintiff “was lawfully seized and possessed” of 
certain premises, and that, ‘‘ being so seized, on the day aforesaid, 
the defendant did enter on and take possession of said premises, 
although notified by plaintiff not to enter,” does not show a cause 
of action, either for a forcible entry, or fur an unlawful detainer. 
POLSRION W; MORINO se sisci Seo ebs So Mews Suk e Sewalc dbsasied ewes Sssecce 607 

2. Same.—A ‘complaint which alleges that, on a specified day, “ plain- 
tiff was lawfully seized and actually possessed of” certain prem. 
ises, and that defendant, “while said plaintiff was lawfully seized 
and in actual possession of said premises, with force and strong 
hand entered upon said premises unlawfully, and, after demand 
of possession thereof, detained, and does still detain the same, 
with force and arms,”—is good and sufficient.—S. C.......----- 607 

3. Statute of limitations as defense to action.—The statute of limita- 
tions of three years, if available as a defense to an action for 
a forcible entry and detainer, must be taken advantage of by 
plea, and is not good matter for demurrer to the complaint.—S. C. 607 

4. Supersedeas of writ of restitution.—In an action of unlawful de- 
tainer, judgment being rendered in the circuit court in favor of 
the plaintiff, and a writ of restitution awarded, there is no stat- 
ute which either requires or authorizes the clerk, when an appeal 
is taken from that judgment, to supersede the writ of restitu- 
tion; nor does an appeal bond, the penalty of which is double 
the amount of the costs, operate as a supersedeas of such writ. 
UDMA ADU 2s SccbpGikw sei eeesibcev cuss esbe choses S554 bs0iesce 116 


ERROR AND APPEAL. 
I. WHEN APPEAL LIES. 


1. From order refusing to revoke letters of administration —Under the 
act approved December 12, 1857, entitled ‘An act to regulate ap- 
peals from probate courts”, (Session Acts, 1857-8, p. 244,) an ap- 
peal lies from an order or decree of the probate court, refusing 
and dismissing an application for the revocation of letters of ad- 
ministration.—Clemens v. Walker § Brickell.......--.-.2+++- ---- 189 
2. From refusal to revoke apprenticeship.—An appeal does not lie from 
an order of the probate court, dismissing and refusing an applica- 
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tion for the revocation of letters of apprenticeship granted by 
itself under section 1215 of the Code.—Cow v. Jones..........---- 297 
3. From void judgment for costs.—A judgment for costs against the 
plaintiff, for the use of the officers of court and witnesses, where 
the suit has abated by the death of the defendant, being a nul- 
lity, will not support an appeal.—Garrison v. Burden...........- 513 
4. From decree dismissing cross bill.—Where a bill is filed to enforce a 
vendor’s lien for the unpaid purchase-money of Jand, against the 
widow, personal representative, and heirs-at law of the deceased 
purchaser, and the widow files a cross bill for an assignment of 
her dower in the lands, an appeal lies from a decree dismissing 
her cross bill.— Brooks v. Woods... ......2..--. 0. cece see cceeee ees 538 
5. From judgment on petition for re-hearing at law.—By the long and 
unquestioned practice of this court, an appeal lies from a judg- 
ment granting a rehearing or new trial (Code, §§ 2408, et seq.) 
after final judgment.—Dothard v. Teague..............-2-2--.--- 583 





Il. Lriration. 


6. Under act approved Feb. 21, 1866.—The act approved February 21, 
1866, entitled “An act to regulate appeals from the probate 
court”, (Session Acts, 1865-6, p. 24,) applies to decrees from which 
appeals were already barred at the passage of the act: and this 
application of the statute is not obnoxious to any constitutional 
objection, as taking away or impairing vested rights.—Page and 
WCC: TNREWS DME So soeie casic'de ws sans cdess sees cksicscissesds 547 
Also, Noles’ Heirs v. Noles’ Adm’rs... 22 co0e coc cece cone cone ccee 576 

7. As affected by ratifying ordinance of State convention.—The ordi- 
nance of the State convention, No. 26, adopted on the 28th Sep- 
tember, 1865, by which judgments and decrees rendered after the 
11th day of January, 1861, were ratified, expressly declares that 
such ratification is “subject to the right of appeal according to 
law”; and this exception or restriction applies to appeals granted 
by subsequent statutes, as well as by the statutes then of force. 
Page and Wife v. Matthews’ Adm'r.. 2.2. cecccsccccces coccnccccecs 547 


III. PRACTICE. 


8. Parties to appeal, and security for costs.—From a final decree of 
the probate court against A. H., a non compos mentis, to be levied 
of the goods and chattels, &c. of the said A. H. in the hands of 
his guardian, W. B. M., an appeal may be’ prosecuted “ by W. B. 
M. as guardian of A. H.”; and if the clerk’s certificate states 
“that the said W. B. M. gave A. B as security for the costs of 
said appeal,” this is a substantial compliance with tbe requisi- 
tions of the statute.—Modawell v. Holmes......----.---- +--+ +++ 

9. Joinder in error.—A joiuder in error by the appellee is a waiver 
of all objections to the form of the appeal or the assignments of 
error.— Magruder v. Campbell. ...--. .----+ ---0 eee ee cece ee ee cess 

10. Cross assignments of error.—The appellee will not be allowed, 
even with the consent of the appellant, to make cross assign- 
ments of error, unless he reserved a bill of exceptions to the rul- 


391 
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ingsof the court below; and itis not sufficientthat his exceptions 


are stated in the appellant’s bill.—Leslie v. Langham’s Executors. 524 


11. Agreement of record, waiving irregularitie—An agreement of 
record, between the counsel of the appellant and appellee, waiv- 
ing all irregularities, and consenting to try the cause upon the 
merits of the decree and testimony, will not be allowed the effect 
of puttingthe chaneellor in error, nor of requiring the appellate 
court to dispose of the cause on its merits, when it appears that 
there are infants who are necessary parties, and who were not 
brought before the court.—Moore v. Murrah....-. ---..+---+---- 

12. What is revisable—It is discretionary with the chancellor, in 
passing on a demurrer for the non-joinder of necessary parties, to 
order “that a decision on said demurrer stand over, to the end 
that the plaintiff may apply to amend his bill by adding” the 
necessary parties; and his action in the premises is not revisable 
on error or appeal.— Magruder v. Campbell......---..----+--+--- 

13. Same.— When a cause has been submitted for final decree on 
pleadings and proof, and held up for decision in vacation, or at 
the next term, the chancellor may, in his discretion, set aside the 
order of submission at the next term, and restore the cause to 
the docket, in order that the plaintiff may make application to 
vacate and set aside a previous order suppressing adeposition ; and 
it is also discretionary with him to set aside the order suppressing 
Pee MIB RIMIONE = os, Weel Soc sacs Lutes ee Ss cee. tie Sseset eesti eds 

14, Same.—Where the witnesses for the prosecution, in a criminal 
case, are put under the rule, and one of them nevertheless remains 
in court during the examination of another, it is discretionary 
with the court to permit him to be examined; and the exercise 
of that discretion is not revisable on error.— Montgomery v. The 


15. What is arailable on error.—Where the purchaser at an admin- 
istrator’s sale, under an order of the probate court, is joined 
with the decedent’s heirs-at-law, as a defendant to a bill which 
seeks to enforce an outstanding vendor’s lien on the land, he can 
not complain on error of an irregularity in the appointment of a 
guardian ad litem tor an infant beir.— Magruder v. Campbell....-. 

16. Same.—On appeal from a decree rendered on the final settle- 
ment of an administrator’s accounts and vouchers, errors can not 
be assigned on an order, made at a previous term, confirming bis 
report of a sale of the land.—Vorrester v. Forrester’s Adm’r...... 

17. Presumption in favor of judgment.—In a probate case, where there 
is no bill of exceptions, and the evidence which was before the 
court is not set out in the decree, if the record shows that the 
court had jurisdiction of the subject-matter and parties, the ap- 
pellate court will presume that its decision on a question of fact 
was justified by the evidence.—S. C..........---. 2-2. 22. eee 

18. Same.—When a demurrer has been sustained by the primary 
court, the appellate court will presume, unless the record aftirm- 
atively shows the contrary, that causes of demurrer were specified 
as required by the statute, (Code, § 2253,) and, if the pleading 
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to which the demurrer was sustained is defective, will presume 
that the demurrer was sustained on account of that defect.— 
WRUNG ARE TAPE 0: QTONOE os 6 vic w oa cbseigcwscckedeincssceseweiocenrs 578 
19. Same.—When a decree is rendered nunc pro tune, as on final set- 
tlement of a guardian’s accounts, which recites that “it appeared 
to the satisfaction of the court, from the records of the court, 
and from the papers on file relating to the settlement”, &c., while 
the contents of the records and papers are not set out, the appel- 
late court will presume that they authorized the decree which 
WREINCNGSTOU—— 9) (OC s2.cb sc nse cm ssosecces eG ssedicusmasisee mest 578 
20. Same.—Where the bill of exceptions does not purport to contain 
all the evidence that was introduced on the trial, an affirmative 
charge will be presumed to have been justified by the evidence, 
unless the evidence which is set out shows that it is erroneous. 





Leslie v. Langham’s Executor’... 2... .2-cce sce cens cocnes coecce ce 524 
NSO TOME Ye De SUN vio inis) os 550 aleinisicisinidnSin dscns Shemsasswewe 350 


21. Same.—Where the bill of exceptions purports to set out all the 
evidence that was introduced in the court below, the appellate 
court will ouly make such intendments or presumptions in favor 
of the judgment, as might have been made by the court below, 

- or by the jury under its instructions, on the facts stated.—Blunt 
DIIMINOR Sess oteee ae roca A eeieaissidecisicnmswlotoeceies@esmictewn ices 470 

22. Same.— Where the indictment describes the defendant as a freed- 
man, and alleges that the offense was committed before the find- 
ing thereof; while the record does not show whether the offense 
was committed while the defendant was a slave, or after he became 
free,—the appellate court will presume, when necessary to sus- 
tain the judgment of the court below, that the offense was proved 
to have been committed after the abolition of slavery.—Zempe v. 
HERE UNO wien cis con el écicane kw iows has ona sinew ee seus eeeuweaeeew eae 350 

23. Same.—When a pending chancery suit is submitted to arbitra- 
tion, and the record shows that the award was read to the court, 
and that a decree was thereon rendered, but the submission and 
award are not set out, the appellate court will presume that the 
decree was authorized by the proceedings under the arbitration. 
WNVOR OS SUMINONGs 3 cciowaisclse sa. caa.sSeiscmaoccecsSeinieseimeriiecie=*seoe 

24. Same.—When no exception is reserved to the overruling of a 
motion in arrest of judgment, and the record does not set out the 
evidence on which the motion was founded, the appellate court 
will presume that the motion was properly overruled.— Robin v. 
DNB ISN coe eaeinctie ceeas Sawesslictiosecceslccee ses enecenney. 68s 

25. Error without injury.—The admission of irrelevant evidence is 
not a reversible error, when the record shows that no injury to 
the appellant resulted from its introduction.—Mayer v. Clark.... 259 

26. Same.—The admission of evidence which is, prima facie, irrele- 
vant, and the relevancy of which is not affirmatively shown, will 
work a reversal of the judgment, unless the record shows that no 
injury resulted from its admission.—Smitherman v. The State..... 356 

IV. JUDGMENT. 


27. Judgment reversed, and prisoner discharged. Where the record 
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sets out all the evidence connected with the alleged offense, and 
shows that the prisoner can not be convicted under any indict- 
ment, the judgment of conviction will be reversed, (Penal Code, 
§ 765,) and the prisoner ordered to be discharged from custody. 
ROR OD ERD sehen ene soSSSek eas Sisehs MeseSe MseSeS sees Se5k 334 
28. Decree reversed and rendered.—The chaneellor’s decree in this 
case, granting a specific performance on the allegations of the 
bill and a decree pro confesso, having been reversed on account of 
the complainant’s failure to show that he had done all the law 
required on his part to entitle him to such decree, the appellate 
court refused to remand the cause, and rendered a decree dismiss- 
ing the bill.—Gentry v. Rogers...... 2. .2cccs scccce cocces cece cece 442 





ESTATES OF DECEDENTS. 
1. Petition for sale of lands; description of heirs.—In a petition for 
the sale of a decedent’s real estate, for equitable division among 
the heirs, (Code, § 1868,) the statute requires that the names and 
residences of the heirs shall be stated; and an averment that the 
names of two of the minor heirs, who are shown to reside in the 
county, “are unknown,” is not sufficient to sustain the order of 
sale on appeal.—Noles’ Heirs v. Noles’ Adm’rs...-....------------ 576 
2. Same; notice to heirs.—To sustain an order for the sale of a dece- 
dent’s lands for equitable division, the record must affirmatively 
show that the resident heirs, of full age, had the statutory notice, 
(Code, § 1869,) or that they appeared.—Summersett v. Summersett, 596 
3. Void order vacated at subsequent term.—A void order of sale may 
be vacated by the probate court, on application, at a subsequent 
Deh hs 58 95 95 99555 4 se SS soos oes 596 
4. Same.—The probate court has power, and it is its duty, on a 
proper application being made, to set aside and vacate, at any 
time, an order for the sale of a decedent’s real estate, which is 
void on its face, or shown to be void by the matters of record 
connected with it.—Johnson v. Johnson’s Adm’r.......----..----- 247 
5. Validity of order of sale—Au order for the sale of a decedent’s 
realty in this case, founded on a petition which alleged that a 
sale was necessary for the purpose of making an equitable divis- 
ion among the parties interested, held void under the provisions 
of the act approved February 7, 1854, entitled “An act to regulate 
the sale of real and personal property by executors and adminis- 
trators.”—(Session Acts, 1853-4, p. 55.)—S. C...... 022-2. ..206-. 247 
6. Jurisdiction of probate court to allot exempt property.—Under the 
general grant of jurisdiction “for orphans’ business,” the probate 
court has the authority, under a petition filed by the members of 
a decedent’s family, to allot to them the personal property to 
which they are entitled under section 1738 of the Code-——Turner’s 
BN 10 MUNDI a Sas 215.2 2s eos Sob bone ee ceeeutsossed ees. SSsex 530 
7. Exemption of property for use of decedent’s family—On the death 
of a widow, whose family is composed of an only child, the 
child is entitled to the benefit of the exemption provided by the 
statute, (Code, § 1738,) for the family of a decedent.—S. C...... 530 
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8. Presumption of settlement.—After the lapse of twenty years from 
the time when an executor or administrator may be cited to a 
final settlement, a final settlement of the estate, and the pay- 
ment of the legacies or distributive shares, will be presumed; anda 
court of equity will not, in the absence of peculiar circumstances, 
entertain a bill to compel a settlement and distribution after 
that time.— Worley v. High’s Adm’r...... 22-22. 02-222 coos ceeeee 171 

9. Same.—After the lapse of twenty years from the time when an 
executor or administrator may be cited to a final settlement, the 
presumption of settlement and payment arises in his favor; and 
this presumption is not rebutted or destroyed by proof of any 
disability, such as infancy or coverture, on the part of the dis- 
tributees by whom he is afterwards cited to a settlement.— 
McCartney's Adm’r v. Bone and Wife.... 1.22. ..2--2 ee eeee eeenee 533 





ESTOPPEL. 
See CHANCERY, 6, 7. 


EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 
1. In slander ; evidence in aggravation.—In proving words which ere 
not alleged in the complaint, and which can only be admissible 
in aggravation of damages, the plaintiff cannot prove the sense 
in which such words were understood by the hearers, or “the 
impression made on their minds” by such words tnless the case 
falls within the principle stated in Robinson v. Drummond.—Bul- 
WO IMINOC bcs oss) See eed sess we Ueos sees Ses setae sees easeS: 204 
2. Trial of right of property; admissibility of claim bond, attachment, 
and levy, as evidence for plaintif.—In a statutory trial of the right 
of property, between a plaintiff in attachment and a claimant 
who deduces title from the defendant in attachment, there is no 
error in admitting the claim bond, in which the levy and claim 
are recited, ‘“‘as evidence to prove the levy ”; nor in the admis- 
sion of the attachment and its levy, as evidence for the plaintiff. 
MOGOT UNC ea acd icc ie ce Se ae eie obs Se aaSaasieseses ssc Seeieseess 259 
3. Same; evidence identifying goods levied on, and showing consideration 
of plaintiff’s debt. —In such action, though it may be unnecessary 
for the plaintiff in attachment to prove the identity of the prop- 
erty levied on, the admission of such evidence, at his instance, 
is not erroneous; nor is there any error in permitting him to 
prove the notes on which his suit is founded, or their considera- 
WOM SOs Sie ws Soewileiaamenyccinbee ben tiee We sngekan deeesieas 259 
4. Indictment for living in adultery; acts not covered by indictment.—Under 
an indictment for living in adultery or fornication, (Code, § 3231,) 
evidence tending to show criminal conduct between the parties, 
subsequent to the finding of the indictment, is, prima facie, irrele- 
vant; and when offered, its relevancy must be shown by its 
connection with other evidence already adduced, or its proposal 
with other relevant evidence afterwards to be adduced.—Smith- 
erman v. The State. ....- cccecs cscs ccccce cocces conc ceee cece cece: 305 
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5. Indictment for retailing spirituous liquors; acts not covered by indict- 
ment.— When the evidence adduced by the prosecution, under an 
indictment for retailing spirituous liquors, tends to prove a 
sale of spirituous liquor by the defendant at a public administra- 
tor’s sale in the country, and that the liquor was drunk by the 
purchaser on or about the premises; proof of another sale of liquor 
by the defendant, to other persons, at the same public sale, and 
under similar circumstances, is competent evidence for the pros- 
ecution, “to illustrate the character of the first sale, and to show 
knowledge by the defendant that the liquor sold to the first pur- 
chaser was drunk about the premises.”— Pearce v. The State...... 720 

- Indictment for murder; proof of motive—Where a man is indicted 
for the murder of his wife, proof of a criminal intimacy between 
him and another woman, at the time of the commission of the 
offense, is admissible against him.—Hall v. The State..........-- 698 

. Indictment for receiving stolen goods; proof of ownership of stolen 
property.—A written receipt, acknowledging payment of the pur- 
chase-money for the stolen property by the person who is al- 
leged in the indictment to be the owner, is the first step in the 
proof necessary to show title or ownership as alleged, and is ad- 
missible for that purpose; if the receipt shows that the money 
was paid by another person, as agent of the alleged owner, parol 
evidence is admissible to show that the contract was made by 
the agent, not for himself, but for his principal; and the posses- 
sion of the receipt by the principal is admissible evidenced, as 
tending to show his ownership of the property.—Oakley v. The 
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II. ADMISSIONS, CONFESSIONS, DECLARATIONS, &C. 


. Slander ; plaintiff’s declarations, as tending to show want of chastity. 
The declarations of the female plaintiff, in an altercation between 
herself and her husband, in reference to her mother-in-law’s state- 
ments concerning her unchaste conduct as reported and imputed 
to her by the alleged slanderous words, are competent evidence 
for the defendant, under the plea of justification, as bearing on 
the question of her chastity and modesty.—Bullard and Wife v. 
DARROEEE oor cin oo ce unchwc sees eausenes sosm sss seers se smwessiee oer 

. Admissibility of mortgagor's acts or declarations as evidence against 
mortgagee. —Where the claimant deduces title under a mortgage 
or conditional conveyance from the defendant in attachment, the 
fact that the defendant, after the execution of said mortgage, 
but before the levy of the attachment, and while he was in pos- 
session of the property conveyed, sold a portion of it in the ab- 
sence of the claimant, is competent evidence for the attaching 
creditor, as explanatory of the defendant’s possession, but not for 
the purpose of impeaching the bona fides of the conveyance to the 
claimant.—Mager ©. ClANK. 2. oo. cance ccc cose coc sds cecsce cossesse 

10. Original entries on physician’s books ; admissibility and proof.—In 

au action to recover for medical services rendered by plaintiff as 

a physician, section 2298 of the Code makes the original entries 

on his books “evidence for him that the services were rendered”, 


@ 
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unless their correctness is denied on oath by the defendant in 
open court; but such entries must nevertheless be identified by 
competent testimony, and cannot be proved by the plaintiff’s 
own oath.—Halliday v. Bult...... ..---.---- aioe masersas wiae 178 
11. Same.—In such case, preliminary proof of the identity of the 
entries must first be made to the court; and if the court decides 
that they are, prima facie, admissible, they must then go to the 
jury as evidence, unless the defendant denies their truth in the 
mode prescribed by the statute. Proof of hand. writing, it seems, 
is, prima facie, sufficient proof of identity.—S. C...... 2.2.2.2... 178 
2. Confessions in criminal case.—Before the confessions of the pris- 
oner, in a criminal case, can go to the jury as evidence, they must 
be shown to the satisfaction of the court, on consideration of the 
prisoner’s age, condition, situation, and character, and the attend- 
ant circumstances, prima facie, to have been made voluntarily ; 
and the admission of the confessions to the jury, without such 
preliminary proof to the court, is erroneous.—Bill Miller v. The 
State...... RO See eee eee mpi gesee mess wai aE eee saeeee! OM 
13. Same.—The mere fact that a confession is made in answer to a 
question which assumes the prisoner’s guilt, does not, per se, ren- 
der the confession inadmissible.—S. C...-.- wisi eras Taias aie se occas 54 
14, Same.—The prisoner’s confessions in this case were held ad- 
missible, although they were made to the officer who had him 
in custody, and was carrying him before an examining court, 
and who had said to him, “If you know anything about the 
circumstances, it will be best to tell the truth about it”; and 
although another officer had previously told him that his sup- 
posed accomplice had been arrested and shot, which statement 
was false, and was made to induce a confession. (BYRD, J., dis- 
senting.)—King v. The State.......-... ee ae sees am agieramareees 314 
15. Same; admissibility of confessions and accompanying acts.— Where 
the prosecutor testified, that the prisoner, being carried to his 
house by.a policeman, “then and there pointed out to him and 
said policeman the way he had broken into the house, and ac- 
knowledged he had taken said property from there, and that he 
had entered the house by lifting the door from its hinges ;” while 
another policeman testified, that having arrested the prisoner on 
suspicion, and finding on his person articles supposed to have 
been stolen, “he promised that he would be released, if he would 
go and point out where he had got the property,” that the pris- 
oner agreed to do so, and was sent to the proseeutor’s house for 
that purpose; and the court thereupon excluded the confessions 
from the jury, on motion of the prisoner, “but refused to exclude 
the acts of the defendant in connection with said confession,”— 
held, that there was nothing in this action of the court of which 
the prisoner could complain.—Mountain v. The State.....-...---- 344 
16. Same ; admissibility of defendant’s conduct and declarations as evi- 
dence.—The conduct and declarations of the prisoner, shortly after 
the commission of the homicide with which he is charged, while 
they may be competent evidence against him, are not admissible 
evidence in his favor.—Hall v. The State....- jaeneh Saeenw bine 
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III. BurRDEN, WEIGHT, AND SUFFICIENCY. 


17. Detinue for horse; burden of proof.— Where it appears that the 
horse in controversy was forcibly taken by the United States 
army during the war, from the possession of the defendant, to 
whom it belonged, and who was a non-combatant; was branded 
as government property, and carried into another county, where 
it was abandoned, and left on the plaintiff’s premises, and was 
afterwards peaceably regained by the defendant, without the 
knowledge or consent of the plaintiff: the plaintiff can not re- 
cover in detinue, without showing affirmatively that the capture 
was authorized by the laws of war, as recognized by the United 
States. government in the published orders of its authorized offi- 
ee i cc ccchids Ones beetne head sedan senens 

18. Action on note; proof of ownership.—The rule of practice adopted’ 
at the January term, 1853, which provides, that, in an action “by 
any transferree, assignee, or endorsee, the plaintiff shall not be 
required to prove his interest in the cause of action, unless the 
same is put in issue by plea verified by affidavit,” does not change 
any rule of evidence, nor relieve the plaintiff, when such sworn 
plea is filed, from the necessity of proving his cause of action as 
WDEOES ——S RINGO: AMMUO on awa ncn sins Hobbes SceSns Scns weecss sasces 

19. Same.—Possession is prima-facie evidence of ownership; but 
possession of a note by an attorney, as such, is not sufficient to 
authorize a recovery by him in his own name.—S. C.........--. 

20. Charge on sufficiency of evidence.—In an action by the transferree 
or assignee of a promissory note and open account, the plaintiff’s 
ownership of the cause of action being put in issue by plea veri- 
fied by affidavit, it is error to instruct the jury, “ that if the evi- 
dence between the parties was equally balanced, they must find 
FOP MUO WHIM, —8s Ose cocc bc cecn cseweccsasccsscces cess cins sce 

21. Same.—The court having instructed the jury, at the prisoner’s 
request, that they must find him not guilty, ‘unless the evidence 
was such as to exclude to a moral certainty every supposition 
but that of his guilt”; it is not error to add, by way of explana- 
tion, “that this only means that they must be satisfied beyond 
a reasonable doubt of his guilt."—Turbeville v. The State........ 

22. Charge on circumstantial evidence—A charge to the jury, in 
these words: “If there is evidence tending to show that the 
prisoner is guilty of the offense charged in the indictment, and 
an absence of proof or suspicion of any other guilty agent, the 
absence of such proof is a circumstance to be considered by the 
jury as evidence against him,’—is not erroneous.—Hall v. The 





23. Weight of circumstantial evidence—Where circumstantial evi- 
dence is such as to produce in the minds of the jury, beyond a 
reasonable doubt, a conviction of the defendant’s guilt, it is as 
much their duty to find a verdict of guilty, as if the evidence 
were positive and direct.—Hall v. The State.........-..--..----- 

24. Proof of prisoner’s good character ; effect of.—As to the considera- 
tion to be given to proof of the prisoner’s previous good character, 
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in a criminal case, the correct rule is laid down in the case of 
Felix v. The State, 18 Ala, 720; that is, that such evidence is admis- 
sible and competent, not only where a doubt exists on the other 
proof in the case, but even to generate a doubt as to his guilt. 
FT PI Rasta d en cenenaw nha Ken enhlenesd vereinugennies 698 


IV. MATTERS JUDICIALLY KNOWN. 


25. Public currency.—The appellate court cannot take judicial 
notice of the extent of the depreciation of the currency during 
the late war.—Modawell v. Holmes...-...---++-++-++ e220 eeeeee ee 391 


VY. OBJECTIONS. 


26. General objection.—An objection to evidence, a part of which is 
not obnoxious to the objection, may be overruled entirely.—Bul- 
COE 0 I acne ce s0 0s cncens cncees sntaee sends ataasaiemactasres 204 
27. Same.—A general objection, not specifying any particular 
ground, is sufficient to exclude evidence which, as applied to the 
pleadings in the cause, is illegal on its face; as in a case of vari- 
ance.— Gabriel v. The State .........0cccccccnes cocces cecscs cscece 35% 
28. Admission of irrelevant evidence—The admission of evidence 
which is, prima facie, irrelevant, and the relevancy of which is 
not affirmatively shown, will work a reversal of the judgment, 
unless the record shows that no injury resulted from its admis- 
sion.—Smitherman v. The State.... 2.22.2 222+ ceceee cence es cneeee ee 355 
29. Same.—The admission of irrelevant evidence is not a reversible 
error, when the record shows that no injury to the appellant 
resulted from its introduction.— Mayer v. Clark.......--..-.-... 259 


VI. ParRoL AND WRITTEN. 


30. Admissibility of parol to vary writing.—Where a contract for the 
sale of lands is reduced to writing, and is plain and unambiguous 
in its terms, the subsequent declarations or admissions of the 
purchaser, as to the estate or interest purchased by him, can not 
be received to vary or contradict the writing.—Phillips v. Costley. 486 
31. Same, to vary deed.—Parol evidence is not admissible, at law, to 
contradict a deed, by showing that it does not in fact couvey the 
number of acres it purports to convey; consequently, an action 
of assumpsit, on the common money counts, does not lie to recover 
the alleged excess of the purchase-money paid.—Carter v. Beck.. 599 
22. Same, in aid of award —It is not indispensable to the suffi- 
ciency of a statutory award, (Code, §§ 2710-21,) that it should 
show on its face that the arbitrators were sworn, and that the 
parties had notice; but these facts may be proved by parol, on 
motion to enter up the award as the judgment of the circuit 
court.—Crook v. Chambers... ..2- 2.00. ccccce conccs sconce coccces 
33. Same, to vary bill of lading.—Where the only exception speci- 
fied in the bill of lading is ‘‘dangers of the river,” parol evidence 
can not be received to show a custom among the persons who 
were engaged in navigating the river, which exempted the owners 
of the boat from liability for a loss caused by the forcible and 
illegal seizure of the boat by a body of armed men, without 
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fault or neglect on the part ot the officers or crew. (Overruling 
Steele v. McTyer’s Adm’r, 31 Ala. 667.)—Boon § Co. v. Steamboat 
DES oes eee ee schatsse ae eea eos es ccs se kis esac cca. dcnsics pec 184 
34. Same, in aid of recognizance—Where a recognizance, or under- 
taking of bail, taken by a justice of the peace, is conditioned 
for the appearance of the principal at the next term of the circuit 
court, “to answer any indictment found against him”, not 
specifying or referring to any particular offense, parol evidence 
cannot be received, in a proceeding by scire facias against the 
bail, to connect the recognizance or undertaking with any partic- 
mlar case.—The State 0. WEG 6.25 060 ci cccs cccccscc cociess cee 728 
35. Same, to explain receipt.— Where a receipt for the payment of 
the purchase-money of personal property shows on its face that 
the money was paid by an agent, parol evidence is adinissible to 
show that the contract was made by the agent, not for himself, 
but for his principal.—Oakley v. The State.........-....2---.---- 372 


VII. PRIMARY AND SECONDARY, 


36. Proof of sale under decree in chancery.—A sale of land under a de- 
cree in chancery to enforce a vendor’s lien, must be proved by 
the record of the proceedings, or a certified copy thereof, and can 
not be established by the oral statements of witnesses.— Phillips 
BEN oie en ninbae cpdices Senos kp bee Sesice spies shee cae sone tsecee 486 

37. Proof of ancient deed.—A deed, more than thirty years old, and 
unblemished by alterations, is admissible in evidence, without 
proof of execution, the subscribing witnesses being presumed to 
be dead; and its admissibility does not depend on the sufficiency 
of the certificate of its acknowledgment.— White v. Hutchings.... 253 

38. Presumption of proof or acknowledgment of deed from lapse of time ; 
admissibility of record copy.—Atter the lapse of twenty years, it 
will be presumed that a deed, which is shown to have been re- 
corded in the proper office, and in the proper county, was legally 
proved or acknowledged, and that the proper certificate of its 
proof or acknowledgment was written on or under it; and a tran- 
script from the record, in such case, will be admissible evidence, 
(Code, § 1275,) when the facts in proof raise the presumption 
that the original deed, if not lost or destroyed, is not in the cus- 
tody, or under the control, of the party who offers the evidence. 
(Ea CORINA GO 9) Ar ca winse cannes <ssecs <bSSe0 cies Soecseccscecs 253 

39. Physician's diploma; proof of.—A diploma, granted by any med- 
ical college in the United States, is legal evidence of the right of 
the person to whom it is granted to practice medicine and sur- 
gery, (Code, § 977: Session Acts, 1859-60, p. 20,) without proof of 
the incorporation of the college by which it was granted; and 
the loss of the diploma being shown, secondary evidonce of its 
contents may be received.—Halliday v. Butt.-..-....--. 22+. 0+-- 178 

40. Same.—The loss of a physician’s diploma being shown, the tes- 
timony of an officer of the medical college by which it was granted 
would be competent proof of its grant; but the contents of an 
order on the records of the college, showing the grant of the di- 
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ploma, must be proved by an examined cupy, and not by the 


parol testithony of one of the officers.—S. C...........2.....0-. 





178 





VIII. Susstance or Issuk, AND VARIANCE. 


41. Indictment for larceny; proof of ownership of property —Where 
it was shown that the stolen property was taken from the pos- 
session of the person who was alieged in the indictment to be 
tle owner, but the evidence was conflicting as to the character 
of his possession—some of the evidence tending to show that 
it belonged to him individually, while there was also evidence 
which tended to show that he had previously sold it to the 
Confederate States, and merely held possession as agent or 
bailee; and the defendant thereupon requested the court to 
instruct the jury, “that if they were in any doubt whether the 
property belonged to him or to the government. they must give 
the defendant the benefit of the doubt, and acquit him;” which 
charge the court refused tb give, without the qualification, “that 
if he had possession of the property as agent or bailee, they should 
convict the defendant,”—held, that there was no error in the re- 
fusal of the charge as asked, nor in the qualification given.—Bill 
TUBUU ON MIRO SUUNE so 558) 5 3G isso Sees: co Onse oa, Noss SoU qed cecaaees 
42. Same; same.—Under an indictment against a freedman for the 
larceny of a mule, alleged to be the property of J. L. Terrell, 
the prisoner’s confession, that he had taken ‘Mass’ Lee’s mule,” 
is not competent evidence, without proof of the identity of J. L. 
Terrell as “Mass Lee”; and the admission of such confession is an 
error which will work a reversal of the judgment, although the 
bill of exceptions states that the defendant was on trial for the 
larceny of a mule, ‘the property of Lee Terrell,’ and no specific 
objection was made to the evidence on the ground of variance. 


Ger Po I ie So ica 2b ce aides Aoame card Seaelemaecas 307 


43. Arson; proof of ownership of house.—Where the house alleged to 
have been burned is described in the indictment as the property 
of Ely Sears, while the evidence adduced on the trial shows that 
it belonged to Z. T. Sears, neither the jury, nor the primary court, 
nor the appellate court, can prestme the identity of the two 


54 





names, without some proof of the fact.—Graham v. The State.... 


EXECUTORS AND ADMINISTRATORS. 

1. Grant of administration on estate of decedent who resided in another 
county.—A grant of letters of administration by the probate court, 
on the estate of a decedent who resided in another county at the 
time of his death, is voidable only, and not absolutely void; and 
a subsequent grant of letters, by the probate court of the proper 
county, is absolutely void until the revocation of the former let- 
ters, and confers on the person appointed no such interest as will 
entitle him to apply for their revocation.—Coltart v. Allen....... 

2. Administration pendente lite—If, after the death of a general ad- 
ministrator, who has not fully administered the estate, a contest 
should arise between persons claiming the right to administer, 


659 
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the probate court has power (Code, § 1676,) to appoint an admin- 
istrator pendente lite; but such special administrationsit seems, 
should not continue longer than the necessity of the case requires, 
and should not be allowed to delay or injure the rights of cred- 
itors, legatees, or distributees; and if a contest should arise re- 
specting the validity of the decedent’s will, which has been ad- 
mitted to probate, such administrator would not be a proper 
party to the litigation, but an administrator de bonis non should® 


be appointed.—Clemens v. Walker § Brickell........----..--.-+-- 189 
3. Administration de bonis non.—On application for the revocation of 


letters of administration, which are averred in the petition to be 
“letters of special administration”, but which are nowhere set 
out in the record, the appellate court will presume, in order to 
sustain the ruling of the probate court, that they were letters of 
administration de bonis non, if the facts stated in the petition only 


authorized the grant of such letters.—S, C........---....--.---- 189 
4. Same.—An order of the probate court, which purports to be 


granted on an application “for letters of special administration ”; 
recites that ‘‘there has been a vacancy in the office of adminis- 
tration of said estate for more than forty days”, and that no per- 
son entitled to administration has applied; and thereupon orders 
that the said petitioners “be, and are hereby, appointed admin- 
istrators of said estate, and that proper letters of administration 
issue to them, authorizing them to collect and preserve the prop- 
erty thereof”,—must be construed, when collaterally assailed in 
a subsequent application for the grant of administration de bonis 
non, as a grant of letters of administration de bonis non, since that 
is the only kind of grant authorized by the facts stated in the 
order; and if it further appears that the decedent’s will is of re- 
cord in said probate court, they must administer the estate ac- 


cording to its provisions.—Clemens v. Wilson.......----. +--+ +--+ 219 
5. Payment of debts by executor or administrator.—If an executor or 


administrator pays the debts of the decedent’s estate, either with 
his own funds, or with the funds of the estate. the payment ope- 
rates an extinguishment of the debts so paid, and entitles him to 
a credit, on final settlement, for the amount so paid; but he may, 
for a valid consideration, waive his right to a credit or reimburse- 
ment for the moneys so paid, in favor of the distributees of 
the estate; and inthis case, his precedent declarations ot his 
intention to use his own Confederate money in payment of the 
debts of the estate, for the benefit of the widow and children of 
the decedent, who was his brother, and his death-bed declara- 
tions that he had done so, were held sufficient to show such waiver 
on his part, and to deprive bis personal répresentative, on final 
settlement of his administration, of the right to claim a credit 


for such payments.— Bates v. Vary...... 22.2222. eee eee eee eet eee ARI 
6. Retainer by executor or administrator.—An executor or administra- 


tor, having paid debts as surety for the deceased in his life-time, 
may retain the amount so paid out of the trust funds which 
come into his hands, when the estate is solvent; and is entitled 
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to a credit for such payments, on final settlement of his accounts. 
esis aw eeaeh Cdk odes eck ee Kien adne MenaeE deus wens sons 48k 
7. Statutory action by administrator to recover damages for death of 
intestate.—In a statutory action to recover damages for the wrong- 
ful act which caused the death of his intestate, (Code, § 1938,) 
an administrator does not act as the representative of the estate, 
nor for its benefit; and if he fails in the suit, or recovers less 
damages than costs, the judgment against him for costs should 
be de bonis propriis, and not de bonis intestatis; consequently, the 
sureties ov his administration bond are not liable for his failure 
to pay such judgment out of the assets of the estate.—Hicks v. 
USM LG ae hee ee savas a naalacletiexi es) aniceicius Salo ae ome Sues Wass 29 
8. Receipt of Confederate money by administrator, and investment in 
Confederate bonds.—Under the provisions of the act of the legisla- 
ture approved on the 9th November, 1361, (Session Acts, 1861, 
p. 53,) an administrator was authorized, during the war, to re- 
ceive treasury-notes of the Confederate States in payment of 
debts due the estate; and if he invested such treasury-notes, prior 
to the expiration of eighteen months from the grant of his let- 
ters, in four-per-cent. Confederate bonds, and failed to report 
such investment to the probate court within the time required by 
the statute, he is not chargeable on account of the investment, at 
the instance of distributees or creditors, except on affirmative 
proof of consequent injury to the estate, and only to the extent 
of that injury. (Byrp, J., dissenting, held that the said act of 
November 9, 1861, did not authorize an investment in four-per- 
cent. bonds; that such investment, not being authorized by law, 
was not ratified by the ordinance of the State convention, No. 26, 
adopted on the 28th September, 1865; that the administrator 
was chargeable, at the instance ofthe distributees or creditors of 
the estate, with the amount of the funds so invested, as for any 
other unauthorized conversion of the assets; and that the subse- 
quent act of the legislature, approved on the 22d February, 1866, 
could not legalize it.)—Dockery v. McDowell... ...--.---.---+--- 476 
9. Allowance for special or extraordinary services.—An administrator 
is not entitled to an allowance for “special or extraordinary servi- 
ces,” (Code, § 1825,) on proof. that, while in an adjoining county 
on other business, he made inquiry in relation to the evidence in 
two suits there pending against the estate, and in relation to the 
witnesses by whom certain facts could be proved, and had sev- 
eral conversations with his attorney in reference to the suits. 
GO Ba erece rec cee ben oes oes ves scimaseeee wae ceinneenssose 476 
10. Compensation on receipts and disbursements.—Under the statute 
regulating an administrator’s commissions on receipts and dis- 
bursements, (Code, § 1825,) his per-centage on receipts in Confed- 
erate money, during the war. should be allowed out of the Con- 
federate money remaining in his hands at the time of the settle- 
ment; on disbursements on such funds, during the war, his per- 
centage should be calculated on the basis of the benefit to the 


49 
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estate by the disbursements; and on receipts and disbursements 
in United States currency, since the war, the per-centage should 
be allowed in that currency.—S. C..... 2... .----- eeee-- eee eee 476 
11. Compensation and commissions.—The refusal of the probate court 
to allow commissions or compensation to a deceased administra- 
tor, on final settlement of his accounts by his personal represen- 
tative, is, at most, error without injury, when the record shows 
that he was allowed to retain in his hands, without accounting 
for, a sum larger than the commissions or compensation to which 
he would have been entitled.— Bates v. Vary.....----.----+-+---- 421 
12. Allowance of counsel fees.—To entitle an executor or adminis- 
trator, on final settlement of his accounts, toa credit for attor- 
ney’s fees, he must show that he has paid them.—S.C.......---- 421 
13. Who may contest settlement.—A creditor of one of the distribu- 
tees of a decedent’s estate has not such an interest in the estate 
as authorizes him, under section 1812 of the Code; to contest the 
final settlement of the administrator’s accounts and vouchers, 
Owens v. Thurmond’s Adm’r,.... ..---- 2-2. cone cone coc ens cece wees 289 
14. Presumption of settlement from lapse of time.—After the lapse of 
twenty years from the time when an executor or administrator 
may be cited toa final settlement, the presumption of settlement 
and payment arises in his favor; and this presumption is not re- 
butted or destroyed by proof of any disability, such as infancy 
or coverture, on the part of the distributees by whom he is after- 
wards cited to a settlement.—McCartney’s Adm’r v. Bone and 
We Orceneeesbceswesews cecsascuse kes cb auses set wece se vobew~ ace 533 
15. Same.— After the lapse of twenty years from the time when an 
executor or administrator may be cited toa final settlement, a 
final settlement of the estate, and the payment of the legacies 
or distributive shares, will be presumed; and a court of equity 
will not, in the absence of peculiar circumstances, entertain a 
bill to compel a settlement and distribution after that time.— 
FTIOG CAIRN OND os en es on is scsi Ghodesiep=saeecks sess cceese 117 





FRAUD. 


1. Retention of possession by vendor of chattel.—The retention of pos- 
session by the vendor of a chattel, if unexplained, is prima-facie 
evidence of fraud; but, if explained, and shown to be consistent 
with good faith, the title passes by the contract notwithstanding 
such retention of possession.— Mayer v. Clark........-..---+---- 259 


GARNISHMENT. 


1. Lien destroyed by decree of insolvency.—If the defendant in a pend- 
ing suit dies, and his estate is regularly declared insolvent, be- 
fore the rendition of judgment, the lien acquired by the previous 
service of a garnishment is thereby destroyed, and no judgment 
can be rendered against the garnishee. (BYRD, J., dissenting.) 
I Wisi csvdiideces cncces sescsweess bid dthawa bees eens 410 
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GIFT. 


1. Delivery essential to parol.—Delivery, actual or constructive, is 
necessary to perfect a parol gift of a chattel, or of a chose in ac- 
tion; and where the delivery is constructive merely, the donor’s 
intention to part with the title and dominion of the subject of 
the gift, in favor of the donee, must be clearly manifested.— Bates 
Us WAN iat oec Sein pasate cdeescovewacenmeus wiccinibieer dace ccseae 421 


GUARDIAN AND WARD. 


1. Investment by guardian in Confederate bonds, and receipt of Con- 
Jederate money in payment of debts—Under the principles of law 
which are now binding on the judicial tribunals of this State, a 
guardian who, acting in good faith, under the authority con- 
ferred by the act of the legislature approved November 9, 1861, 
(Session Acts, 1861, p. 53,) received Confederate States treasury- 
notes in payment of debts due to his ward, and invested his 
ward’s funds in Confederate States bonds, is entitled to credits, 
on final settlement of his accounts, for the amount of such invest- 
ments, and for the amount of such funds remaining in his hands 
at the close of the war.— Watson and Wife v. Stone.....-......--- 451 

2. Receipt of Confederate money by guardian.—Under the provisions 
of the act of the legislature, approved on the 9th November, 1861, 
(Session Acts, 1861, p. 53,) a guardian was authorized, during the 
war, to receive treasury-notes of the Confederate States in pay- 
ment of debts due to his ward’s estate.— Neilson v. Cook....- ..-- 498 

3. Same.—The same principles do not apply to a receipt of such 
treasury-notes by a guardian on the 7th May, 1865, at which time 
the government de facto in Alabama had been overthrown, and 
the authority of the United States had been re-established ; and 
there being no legal justification for such receipt, the guardian is 
chargeable on account of it on final settlement.—S. C.......-.-. 498 

4. Exchange of bank-bills for Confederate money.—A guardian being 
authorized to exchange one kind of currency for another, and 
being justified in yielding obedience, during the war, to the gov- 
ernment de facto which existed in the State, and in dealing in 
Confederate States treasury-notes, which constituted the com- 
mon currency of the country at that time; to make him liable 
on account of an exchange cf bank-bills for such treasury-notes, 
it must be shown that he acted as a prudent man would not have 
acted in the management of his own affairs, and that his ward’s 
estate was thereby injured; and he is only liable to the extent of 
PHRG ADI ULV bi Gre selec Seine sles aes soceesicacace ee seseustecns ean 498 

5. Liability for hire of slaves.—The failure of a guardian, in hiring 
out his ward’s slaves, to require a note with sureties from the 
hirer, being contrary to the general usage, and also violative of 
section 1751 of the Code, (if that section is applicable to guard- 
ians,) he is chargeable with the amount of the hire, on final set- 
tlement of his accounts, if it appears that there is danger of loss 
to the estate on account of the debts; but there is no warrant in 
the law for decreeing that the guardian “shall stand as secu- 
rity for the debta.”—B. C...2.. ..cc0c cccces ceocece cove cece csccce 
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6. Compensation, and how determined.—Neither the failure to make 
annual settlements of his accounts, nor mere negligence which 
works no injury to the ward’s estate, where mala fides is not 
shown, is sufficient to deprive a guardian of the right to compen- 
sation; but, where no special or extraordinary services are 
shown, the court is limited, in making the ailowance, to the per- 
centage specified in the statute, (Code, §§ 1825, 2039,) and can 
not be governed by the testimony of witnesses as to the value of 
PRB WEIVAROR Ws on sats oss Sos e ate see onsc ceeeerSSOess eke sicws. 498 
Allowance of attorney’s fee.—Held, on the authority of the case of 
Anderson v. Anderson, (37 Ala. 683,) that there was no objection 
to the allowance of an attorney’s fee of one hundred and fifty 
dollars to the guardian in this case; many of the contested items 
in his account being decided in his favor—S. C........-..-----+ 498 
8. Same.—To entitle a guardian, on final settlement of his accounts, 
to an allowance for counsel fees, he must show that he has already 
paid them.—Modawell v. Holmes...-... ...- ---- e202 wees eee eeeeee 392 
9. Non compos mentis guardian ; settlement of accounts of.—If a guard- 
ian becomes non compos mentis without having settled his ac- 
counts, the probate court may compel or allow a settlement of 
his accounts by his guardian; the proceedings being conducted 
in the name of the non compos guardian, by his guardian, and the 
decree for any balance against him being rendered ag inst him 
individually, to be levied of his goods and chattels in the hands 
Or Hingnardian ——6. CO. .2.2554. 55. 2c co Seeces es. cesee sees a scase 
10. Conclusiveness of final decree.—A decree of the probate court, 
rendered on final settlement of an administrator’s accounts and 
vouchers, is conclusive until reversed; and if the administrator 
is also the guardian of the sole minor distributee of the estate, 
he can not be charged, in a subsequent settlement of his accounts 
as guardian, with the value of assets which were not accounted 
for on his settlement as administrator, although the other dis- 
tributee appears in open court, and releases all his interest to the 
PRA WM aoa oss aed ee leet Sede Secs e ehis coceeesn 
11. Construction and validity of decree on final settlement of guardian’s 
accounts.— When a decree of the probate court, rendered on final 
settlement of a guardian’s accounts, shows on its face that the 
guardian has delivered to the ward’s husband all the property 
which came to his hands, its validity is not affected by an addi- 
tional‘order that he retain the balance found due him “out of any 
assets in his hands”; such order has no other force or effect than 
a certificate of the balance due him.— Whitten and Wife v. Graves, 578 
12. Parties to proceedings; when husband and wife must join.—A peti- 
tion, filed in the probate court, in the name of the husband alone, 
asking the correction of alleged errors in the final settlement of 
the accounts and vouchers ot his wife’s late guardian, is demurra- 
ble on account of the non-joinder of the wife.—S. C.....--..---. 578 


HUSBAND AND WIFE. 


1. Criminal responsibility of husband for illegal acts of wife as agent.— 
To authorize a conviction of the husband, for the illegal act of 
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tbe wife in selling spirituous liquors in his store in his absence, 
the jury must be satisfied from the evidence, beyond a reasonable 
doubt, that her illegal act was done by his authority ; that it was 
done by her as his clerk or agent, without more, is not enough. 
—sccipairay aK, came cans, OOO OO ee ean 
2. Sufficiency of complaint, in action against wife, for debt contracted be- 
fore marriage——Under the provisions of the Code, (§ 1981,) the 
wife is liable for a debt contracted by her before marriage, as if 
she still were unmarried ; and in declaring against her on such 
debt, it is not necessary to aver that she has a separate estate.— 
I CI i cists esti cn Sen tenenscctnny ceased setnrens 
. Liability of husband for debts of wife dum sola.—Under the provis- 
ions of the Code, (§ 1981,) the husband is not liable for debts con- 
tracted by the wife before marriage ; consequently, in an action 
against husband and wife, founded on a promissory note which is 
averred inthe complaint to have been executed by the wife dum 
sola, the husband only being served with process, a judgment by 
default against both of the defendants is erroneous, and will be 
reversed on, a joint assignment of error by them.—Madden v. Gil- 


i) 


4. Separate estate of wife; how charged.—A married woman, owning a 
separate estate secured to her by deed, may bind or charge it by 
any contract, to the same extent as if she were sole and unmar- 
ried; and if she joins with her husband and trustee in the execu- 
tion of a deed for land, her separate estate is bound by the cove- 
nants of warranty.—Gunter v. Williams and Wife.......--------- 

5. Liability of husband for profits of wife's separate estate-—The bus- 
band is not liable for the profits of the wife’s statutory separate 
estate, (Code, § 1983,) although he has used both the income and 
corpus of the property in partnership business with another per- 


BOI — AONE 01 ORIN 2.555 cacccarcselese sl Dace ecaeede ces esse 
6. Termination of trust by death of husband.—On the death of the hus- 
band, the wife’s statutory separate estate is discharged of the 
trust, and the legal title vests absolutely in her; consequently, 
she may sue at law for its recovery, and cannot sue in equity with- 
out showing some independent ground of equitable relief.—S. C. 
7. Investment by husband of wife’s trust funds in mercantile partnership. 
If the husband invests money belonging to the wife’s statutory 
separate estate in a mercantile partuership, his wife’s claim 
against his estate, after his death, is that of a general creditor 
merely, and cannot be enforced as a trust against the partnership 
business; nor can she maintain a bill in equity against the sur- 
viving partner, for an account of the profits realized after the 
death of the husband.—S. C...... .-..--- 22+ eee ee cree eee ee eeee 
8. When wife may come into equity Although the husband is not ac- 
countable to the wife for the profits realized from a mercantile 
partnership, in which he had invested moneys belonging to her 
statutory separate estate; and although she cannot maintain a 
bill in equity against his surviving partner, for an account of the 
profits realized by the partnership business after the death of 
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the husband; yet her bill may be maintained as an ordinary bill 
for discovery and account, if it contains the necessary allegations 
as to the complication of the accounts, and the necessity of a dis- 


covery from the books of the partnership.—S. C............-..-- 518 


9. Chancery decree under act of 1846, settling property on trustee for 
married woman; continuance of trustee’s title—Where a bill in 
chancery is filed under the provisions of the act approved Febru- 
ary 14, 1846, entitled, “An act to protect the rights of married 
women”; and a decree is therein rendered, by which the wife’s 
distributive interest in a decedent’s estate is settled upon a trus- 
tee, “for her sole and separate use and support, and for the sup- 
port and maintenance of her family ”; the trust does not termi- 
nate on the death of the husband, but continues during the life 
of the wife.—Parish’s Adn’r v. Balkum...... .-...-200. eoeeee eee 

10. Who is proper party plaintifi—An action of detinue for a slave, 
who was settled by a decree in chancery under the provisions of 
the act of 1846, on a trustee, “for the sole and separate use and 
support” of a married woman, “and for the support and mainte- 
nance of her family ”, and who, after the death of her husband, 
and her subsequent marriage, went into the possession of her sec- 
ond husband,—should be brought in the name of the trustee, and 
not in the name of the second husband.—S. C...........--....-- 

11. Same.—A petition, filed in the probate court, in the name of the 
husband alone, asking the correction of alleged errors in the final 
settlement of the accounts and vouchers of his wife’s late guard- 
ian, is demurrable on account of the non-joinder of the wife.— 
Whitten and Wife v. Graves... 0.2.2 ceccce vocccs cons ence cocc ence 


INSOLVENT ESTATES. 

1. Lien of garnishment destroyed by decree of insolvency.—If the de- 
fendant in a pending suit dies, and his estate is regularly declared 
insolvent, before the rendition of judgment, the lien acquired by 
the previous service of a garnishment is thereby destroyed, and 
no judgment can be rendered against the garnishee. (BYRD, J., 
dissenting. )—McEachin v. Reid... 22. .eees cece e cone cee ne coneee 


JUDGMENTS, AN]) DECREES. 

1. Judgment by default after plea filed—A judgment by default, in 
an action on a promissory note, will be reversed on error, when 
the record shows that a plea of non esi factum, duly verified by 
affidavit, was on file-—McCoy v. Harrell, Nichols § Co...-........ 

2. Judgment for costs on abatement.—On the abatement of an action 
by thp death of the defendant, where no revivor is allowed by 
statute, judgment for costs can not be rendered against the plain- 
tiff, for the use of the officers of court and witnesses: section 
2389 of the Code applies only to cases in which there is a failure 
to revive through negligence.—Garrison v. Burden.......----.-. 

3. Void judgment vacated at subsequent term.—An order reviving an 
action which has abated, and which can not be revived, is void 
for want of jurisdiction, and may be set aside at a subsequent 
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4. Amendment of judgment by correction of clerical misprision.—When 
a judgment for costs, against an administrator, is improperly 
rendered to be levied de bonis intestatis, instead of de bonis propriis, 
the error is a mere clerical misprision, which will be therefore 
considered as amended.—Hicks v. Barrett.......... 222.022 eeeee 291 
5. Amendment of judgment nunc pro tunc.—When a decree is rendered 
nune pro tune, ason final settlement of a guardian’s accounts, 
which recites that “it appeared to the satisfaction of the court, 
from the records of the court, and from the papers on file relating 
to the settlement”, &c., while the contents of the records and 
papers are not set out, the appellate court will presume that they 
authorized the decree which was rendered.— Whitten and Wife v. 
EE A natelaccknktk ie olenlcakted bank Mancaekdanubpeesdnnaas 578 
6. Amendment of order of sale, nunc pro tunc.—An order for the sale 
of a decedent’s lands for equitable division among the heirs, 
like any other judgment or decree, can only be amended at a sub- 
sequent term, nunc pro tunc, when the amendment is authorized 
by some matter of record, or quasi of record.—Summersett v. Sum- 
IMGIECIUEMAGID Nos, Scie so obo uics eecinisoeia meee conemee aden eelasan 596 
7. Conclusiveness of probate decree.—A decree of the probate court, 
rendered on final settlement of an administrator’s accounts, can 
not be set aside, at a subsequent term, on account of matters 
which go behind it.—Griffin v. Griffin.... 2... 222.0222 -20-2- ee - 296 
8. Same.—A decree of the probate court, rendered on final settle- 
ment of an administrator’s accounts and vouchers, is conclusive 
until reversed; and if the administrator is also the guardian of 
the sole distributee of the estate, he can not be charged, ina 
subsequent settlement of his accounts as guardian, with the value 
of assets which were not accounted for on his settlement as 
administrator, although the other distributee appears in open 
court, and releases all his interest to the said minor.—Modawell 
Ui PHMUMNON Sas oi cabicict cece abae te siseemo ce emcee ieasiese assoees ease 392 
9. Construction and validity of decree on final settlement of guardian’s 
accounts.—When a decree of the probate court, rendered on final 
settlement of a guardian’s accounts, shows on its face that the 
guardian has delivered to the ward’s husband all the property 
which came to his hands, its validity is not affected by an addi- 
tional order that he retain the balance found due him “out of any 
assets in his hands”; such order has no other force or effect than a 
certificate of the balance due him.— Whitten and Wife v. Graves.. 578 
10. Validity of order of sale of decedent’s realty.—An order for the 
sale of a decedent’s realty in this case, founded on a petition 
which alleged that a sale was necessary for the purpose of mak- 
ing an equitable division among the parties interested, held void 
under the provisions of the act approved February 7, 1854, enti- 
tled “An act to regulate the sale of real and personal property by 
executors and administrators.”—(Session Acts, 1853-4, p. 55.)— 
Johnson v. Johnson’s Adm’r.... 2... 22 oe ee ee ee ee ce ee ee ee ee cece ees 
11. Void order of sale set aside——The probate court has power, and 
it is its duty, on a proper application being made, to set aside 
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and vacate, at any time, an order for the sale of a deeedent’s 
real estate, which is void on its face, or shown to be void by the 





matters of record connected with it.—S. €........ 2... ..-.--020- 247 
Also, Summersett v. Summersett....... ccs cccc ce cc cece coccce cecces 596 
JURISDICTION. 


1. Of probate court to allot exempt property—Under the general 
grant of jurisdiction “for orphans’ business,” the probate court 
has the authority, under a petition filed’ by the members of a 
decedent’s family, to allot to them the personal property to 
which they are entitled under section 1738 of the Code-—Turner’s 
Pe PS WT RAO os hawk one occ cacseRgbsdsencessieseieesss cose. O80 

2. Of supreme court.—The supreme court has no jurisdiction, in the 
first instance, to issue an order to the clerk of the circuit court, 
requiring him to supersede a writ of restitution, in a casein 
which an appeal has been taken from the judgment of the circuit 
court: if the clerk refuses to perform his duty, application must 
first be made to the circuit court.—Ex parte Floyd......-----..-- 116 

3. Incompetency of presiding judge ; selection of attorney to preside.— 
When the presiding judge is incompetent to sit in a cause, and an 
attorney of the court is appointed, by consent of parties, to 
preside in his stead, (Code, § 640,) the record must affirmatively 
show that the person so appointed is an attorney of the court. 
RI iii nied Bains Otaw Ren cme nade ones sane Rade On04 cans 629 


JURORS AND JURY. 


See CRIMINAL Law, 1], 2, 3. 
CHARGE OF COURT. 


LEGACY AND DEVISE. 


1. Bequest to “heirs,” with limitation over in event of death “without 
leaving lawful issue.”—Under a devise and bequest of property “to 
be equally divided among my heirs,” “and in the event of the 
death of either, without leaving lawful issue,” his portion ‘“‘to be 
equally divided among the surviving heirs,” the limitation over 
is not too remote.—Bethea’s Executor v. Smith............---.--- 415 
2. Assent to legacy— Where property is devised and bequeathed by 
a testator, to ‘be equally divided among his heirs’, ‘and in the 
event of the death of either, without leaving lawful issue, that 
his portion shall revert to, and become a portion of the estate, 
and be equally divided among the surviving heirs’, the executor’s 
assent to the legacy to the first taker enures to the benefit of the 
persons who are to take under the limitation over; and on the 
happening of the first specified contingency, the legal title passes 
directly to them, and does not revert to the estate.—S. C........ 415 


LIBEL AND SLANDER. 

1. Evidence in aggravation of damages.—In proving words which are 
not alleged in the complaint, and which can only be admissible 
in aggravation of damages, the plaintiff cannot prove the sense 
in which such words were understood by the hearers, or “the 
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impression made on their minds” by such words, unless the case 
falls within the principle stated in Robinson v. Drummond.—Bul- 
lard and Wife v. Lambert....-. cocccscccccs cccccce copecs co ccccce 204 
2. Admissibility of plaintiffs declarations, as tending to shen want of 
chastity—The declarations of the female plaintiff, in an altercation 
between herself and her husbasd, in reference to her mother-in- 
law’s statements concerning her unchaste conduct as reported and 
imputed to her by the alleged slanderous words, are competent 
evidence for the defendant, under the plea of justification, as 
bearing on the question of her chastity and modesty.—S. C...... 204 
3. Proof of character; cross-examination.—W here a wituess, who tes- 
tifies that the character of the female plaintiff “is good”, states 
on cross-examination, “that he never heard anything against her 
until some time after her marriage, except what he heard took place 
between her and S”, on a specified occasion, to which the defend- 
ant’s evidence related, there is no error in refusing to exclude the 
SUANICIZER WOPGE—O. °C isis ciicniee cas sec cccsscccceesans essciccds 204 


LIEN. 
See GARNISHMENT. 


LIMITATIONS, STATUTE OF. 


1. In attion for forcible entry and detainer.—The statute of limita- 
tions of three years, if available as a defense to an action fora 
forcible entry and detainer, must be taken advantage of by plea, 
and is not good matter for demurrer to the complaint.—Ferguson 


LUNATICS. 


1. Non compos mentis guardian; settlement of accounts of —It a guard- 
ian becomes non compos mentis without having settled his ac- 
counts, the probate court may compel or allow a settlement of his 
accounts by his guardian; the proceedings being conducted in 
the name of the non compos guardian, by lis guardian, and the 
decree for any balance found against him being rendered against 
him individually, to be levied of his goods and chatiels in the 
hands of his guardian.— Modawell v. Holmes.........--++-+++ 00+ 392 


NEW TRIAL. 


See REHEARING aT Law. 


OVERRULED CASES. 

1. Steele v. McTyer’s Adm’r, 31 Ala. 667, overruled by Boon § Co. v. 
DUECOMOORU DOU AS! « <o.< ccccae. cass 000s canes ooscse sossee sees tsinwes 184 

PARDON. 


See CRIMINAL Lav, 9, 10. 
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PARTNERSHIP. 


1, Deed executed by partner in partnership name.—A deed, or other 
instrument under seal, executed by one partner in the partner- 
ship name, if subsequently ratified by the other partner, is bind- 
ing on both from its date; and such subsequent ratification may 
be by parol, and may be proved by parol.— Gunter v. Williams and 
LLM eye Se od Boeri nsece rece eeewsccse te 561 

2. Rights of navtenibiy creditor.—A partnership creditor has no lien 
on the partnership property or assets which he can enforce at 
law, except by obtaining a judgment and execution; and he has, 
it seems, no lien in equity.— Mayer v. Clark...........----------- 259 

3. Dissolution of partnership by consent, and transfer of joint property 
between partners.—On the dissolution of a partnership by consent, 
it is competent for the partners to agree that the joint property 
shall belong to one of them individually; and such contract, if 
made in good faith, and for a valuable consideration, transfers 
the entire interest in the partnership property, free from the 
elaims of the partnership creditors.—S. C..........-----++----- 259 


PAYMENT. 
See VENDOR AND PURCHASER, 5. 


PHYSICIANS. 


1. Physician’s diploma; proof of.—A diploma, granted by any med- 
ical college in the United States, is legal evidence of the right of 
the person to whom it is granted to practice medicine and sur- 
gery, (Code, § 977: Session Acts, 1859-60, p. 20,) without proof of 
the incorporation of the college by which it was granted; and 
the loss of the diploma being shown, secondary evidence of its 
contents may be received.—Halliday v. Butt.........--..------- 178 

2. Same.—The loss of a physician’s diploma being shown, the tes- 

timony of an officer of the medical college by which it was granted 
would be competent proof of its grant; but the contents of an 
order on the records of the college, showing the grant of the di- 
ploma, must be proved by an examined cupy, and not by the 
parol testimony of one of the officers.—S. C..........--.....---- 178 
. Original entries on physician’s books ; admissibility and proof.—In 
an action to recover for medical services rendered by plaintiff as 
a physician, section 2298 of the Code makes the original entries 
on his books “evidence for him that the services were rendered”, 
unless their correctness is denied on oath by the defendant in 
open court; but such entries must nevertheless be identified by 
competent testimony, and cannot be proved by the plaintiff’s 
PS tine bass Shen bs dnb dn pes doestbieebie vone-vess 178 


i) 


‘4. Same.—In such case, preliminary proof of the identity of the 


entries must first be made to the court; and if the court decides 
that they are, prima facie, admissible, they must then go to the 
jury as evidence, unless the defendant denies their truth in the 
mode prescribed by the statute. Proof of hand-writing, it seems, 
is, prima facie, sufficient proof of identity.—S. C................ 178 
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1. Who is proper party plaintiff—An action of detinue for a slave, 
who was settled by a decree in chancery, under the provisions of 
the act of 1846, on a trustee, for the “sole and separate use and 
support” of a married woman, “and for the support and main- 
tenance of her family ”; and who, after the death of her husband, 
and her subsequent marriage, went into the possession of her 
second husband,—should be brought in the name of the trustee, 
and not in the name of the second husband.—Parish’s Adm’r v. 
GNU sic icto ciejers aol oicis ai sles Rae wieiaeci en Meine wasiset we weieunieeem wee 

2. Same.—A petition, filed in the probate court, in the name of the 
husband alone, asking the correction of alleged errors in the final 
settlement of the accounts and vouchers of his wife’s late guar- 
dian, isdemurrable on account of the non-joinder of the wife. 
ET Wi a ssi osinins co ckcnecedcs cetanwtnesies 578 


II. COMPLAINT. 


3. On promissory note, by assignee against maker.—In an action on a 
promissory note, by an assignee against the maker, the complaint 
must aver the assignment, or contain some other averment show- 
ing the plaintiff’s ownership of the note; and the want of such 
an averment is a substantial defect, (Code, § 2405,) for which a 


® judgment by default will be reversed on error. (BYRD, J., dis- 
senting. )—Douglas v. Beasley. ...... 2. 22. osc 0e cecces cece ee cons 142 


4. In action against wife, for debt contracted before marriage-—Under 
the provisions of the Code, (§ 1981,) the wife is liable for a debt 
contracted by her before marriage, asif she still were unmarried; 
and in declaring against her on such debt, it is not necessary to 
aver that she has a separate estate.—Zachary v. Cadenhead...... 236 

5. In assumpsit, for breach of special contract.—A complaint which 
alleges, that the plaintiff claims of the defendant $4,000, “as dam- 
ages for the breach of an agreement entered into by him” on 
a specified day, “by which he promised to make to plaintiff, on” 
&c., “good and legal titles to” a specified quantity of land, sold 
by him, as administrator, under an order of the probate court ; 
‘‘to secure the payment of the purchase-money of which said 
land, plaintiff executed his promissory note,” which he afterwards 
paid on a specified day ; ‘“‘at which time, defendant covenanted, 
agreed, and promised, to make to plaintiff good and legal titles 
to said lands”; “that defendant wholly neglected, failed and 
refused to execute to him titles to said land,” but did, ‘tin part 
performance of his said agreement,” execute a deed for a part 
of the land, “and wholly failed and refused to make titles and 
execute a deed for the whole number of acres which he had cov- 
enanted, promised, and agreed to do”; “by reason of which breach 
of his agreement, plaintiff has been greatly injured and damaged, 
and an action has thereby accrued to him to have and demand 
the said sum above demanded; yet said defendant, although 
often requested so to do, has not as yet made titles to the whole 
number of acres by him agreed and covenanted and promised 
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to be made by him,” &c.,—is in assumpsit, and not in covenant. 

race kidibone bees Glaser iaeehe-vhen ecennetions tendons 599 
6. In forcible entry and unlawful detainer.—A complaint which 

alleges that, on aspecified day, the plaintiff “was lawfully seized 

and possessed” of certain premises, and that, “ being so seized, on 

the day aforesaid, the defendant did enter on and take possession 

of said premises, although notified by plaintiff not to enter,” does 

not show a cause of action, either for a forcible entry, or for an 

unlawful detainer.—Ferguson v. Carter.......-.- .sceee cee ceenes 607 
7. Same.—A complaint which alleges that, on a specified day, “ plain- 

tiff was lawfully seized and actually possessed of” certain prem- 

ises, and that defendant, “while said plaintiff was lawfully seized 

and in actual possession of said premises, with force and strong 

hand entered upon said premises unlawfully, and, after demand 

of possessidn thereof, detained, and does still detain the same, 





ITI. DEMURRER. 


8. Specification of causes of—A demurrer which does not specify 
any particular grounds of objection, as required by section 2253 
of the Code, should be overruled; and this rule applies to pro- 
ceedings against a defaulting witness in a criminal case.—Pome- 
POP MSA RE BANOS wc cease ena d UeSeiise Skeiec ee chs sG ee tases we 

9. Same——When a demurrer has been sustained by the primary 
court, the appellate court will presume, unless the record affirm- 
atively shows the contrary, that causes of demurrer were specified 
as required by the statute, (Code, § 2253,) and, if the pleading 
to which the demurrer was sustained is defective, will presume 
that the demurrer was sustained on account of that defect.— 
Pe RE TI Os GIN . oo oinc 55s 0is ones és cews cscs seeder coos 578 

10. What may be reached by.—The statute of limitations of three 
years, if available as a defense to an action for a forcible entry 
and detainer, must be taken advantage of by plea, and is not 
good matter for demurrer to the complaint.—Ferguson v. Carter.. 607 


IV. Peas. 


11. Verification of plea of non est factum.—A plea which states, in 
its body, that “the defendant, for answer to the complaint,” saith 
that he did not sign the note sued on, &c., “and he makes oath 
that this plea is trne;” and which is shown by the record to have 
been sworn to before the clerk, appears with sufficient certainty 
to have been verified by the oath of the defendant, although it is 
signed by his attorneys, and not by himself.— McCoy v. Harrell, 
Wichols § Co.....- psec Selon view ebccas seebeCussemtiomieeesse nse 232 

12. Plea denying plaintiff’s ownership.—The rule of practice adopted 
at the January term, 1853, which provides, that, in an action “by 
any transferree, assignee, or endorsee, the plaintiff shall not be 
required to prove his interest in the cause of action, unless the 
same is put in issue by plea verified by affidavit,” does not change 
any rule of evidence, nor relieve the plaintiff, when such sworn 
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plea is filed, from the necessity of proving his cause of action as 
bofore.—Jarrell v. Lillie 

13. Plea of naturalization.—The record of the naturalization of an 
alien as a citizen is not required to show affirmatively the exist- 
ence of all the legal pre-requisites; nor is it necessary that a plea 
of naturalization, in answer to an information, should show more 


than the judgment or record.—The State v. Harley.............-- 689 


14. Plea of pardon,--If the prisoner in a criminal case, after plead- 
ing pardon, pleads not guilty, and goes to trial on the latter plea 
without objection, and the jury return a verdict of guilty against 
him, it is not error for the court to give judgment for the costs 
against him.— Michael v. The State 

15. “Overruling plea of nul tiel record; when exception is necessary. 
A recital in the judgment-entry, that the plea of nul tiel record, 
to a sci. fa. against a defaulting witness, ‘was overruled,” means 
that the issue on the plea was tried, and decided adversely tothe 
defendant; and the appellate court can not revise such decision, 
unless the evidence on which it was made is presented by bill of 
exceptions.—Pomeroy v. The State 


PROHIBITION. 

1. Lies when.—The writ of prohibition being an extraordinary rem- 
edy, to be resorted to only when there is no other remedy, and to 
be issued at the discretion of the court, it will not be awarded to 
the circuit court, at the instance of a stranger to a suit there 
pending, to vacate a rule for contempt against him on account of 


his interference with the property in coutroversy.— Ex parte Stick- 
ney 


REHEARING AT LAW. 

1. Sufficiency of petition —A defendant in an action at law, upon 
whom process was served in September, 1862, and against whom 
a judgment by default was rendered in February, 1866, cannot 
obtain a re-hearing or new trial under the statute, (Code, § 2408,) 
by averring in his petition that he “was conseripted” on the 
same day the summons was served; that the process was exe- 
cuted by a special deputy of the sheriff, who did not inform him 
of his authority; that, knowing the officer was not a regular dep- 
uty, and not being informed of his special appointment, “‘he be- 
lieved it to be a trick of the plaintiff’s to scare something out of 
him ”; that “he labored under the belief that, before anything 
urther could be done, some other notice would have to be given”; 
that, but for this mistake and inadvertence on his part, he would 
have appeared and defended the action, to which he had a good 
defense ; and that “ there was a general belief among the people 
of the county, in which he participated, that the judicial and 
ministerial acts of those in office during the war would be held 
void and of no effect.” These averments do not show accident, 
surprise, mistake of fact, or fraud, nor negative fault and negli- 
gence on his own part.—Dothard. v. Teague 


160 
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2. Amendment of petition.—There is no statute, or rule of practice, 
which prohibits an amendment, by leave of the court, of a peti- 
tion for a re-hearing or new trial, after final judgment at law, 
(Code, § 2408;) consequently, an amendment may be allowed, 
after a demurrer has been sustained to the original petition.— 





3. Appeal.—By the long and unquestioned practice of this court, an 
appeal lies from a judgment granting a rehearing or new trial 
(Code, §§ 2408, et seq.) after final judgment.—S, C.............- 583 


REMOVAL OF SUITS INTO FEDERAL COURT. 

1. Under judiciary act of 1789.—The 12th section of the judiciary act 
of 1789, which makes provision for the transfer of a cause, from 
the State court in which it originated, into “the next circuit court 
[of the United States] to be held in the district where the suit 
is pending,” does not authorize the transfer of such cause into 
the Federal district court, although that court exercises some of 
the powers of a circuit court; consequeptly, where the applica- 
tion asks the removal of a cause into “the next circuit court of 
the United States to be held for the district where said suit is 
pending, to-wit, the middle district of the State of Alabama,” and 
is accompanied by an offer of good security for the defendant’s 
personal appearance “in the circuit court of the United States to 
to be held for the middle district of the State of Alabama,” the 
application is properly refused. (BYRD, ws dissenting, held the 
application sufficient.).. Hx parte Groom ........... .2+--+- +--+ 

2. Under act of 1866.—To authorize the removal of a pending suit 
from the State court, in which it originated, into the Federal 
court of the district, under the provisions of the act of congress 
approved July 27, 1666, (Acts of 39th Congress, p. 306,) it must be 
shown that the suit “is one in which there can be a final deter- 
niination of the controversy, so far as it concerns” the defendant 
applying for the removal, “without the presence of the other 
defendants as parties in the cause”; consequently, where the 
action is in tort against several defendants for a conspiracy, there 


731 


2. Under act of 1867..—To authorize the removal of such suit under 
the provisions of the act of congress approved March 2, 1867, 
(Acts of 39th Congress, p. 558,) all the defendants must be non- 
residents of the State in which the suit is instituted.—S. C....-.. 639 


SCIRE FACIAS. 

1. Nature of proceeding.—A scire facias on a forfeited recognizance 
in a criminal case, is a civil suit, and not a criminal proceeding. 
HIRO EEE UNO: CLSie ad sens Seeahe Saeaseeetias socnecethace ss 

2. Sufficiency of sci. fa.—In proceedings on a forfeited recognizance, 
it is not necessary that the notice, or scire facias, should be in 
exact or literal conformity with the form given in section 704 of 
the Penal Code; and the fact that it is directed to “any sheriff of 
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the State”, commanding him to notify the defendants, instead of 
being directed to the defendants themselves, does not render it 
invalid or insufficient.— Grund v. The State..---..--.----------- 

3. Same.—In a scire facias against a defaulting witness in a criminal 
case, when its sufficiency is first assailed on error or appeal, it is 
only necessary that a substantial cause of action should be shown 
(Code, § 2405); and in considering the question of its substantial 
sufficiency, the appellate court will not indulge in presumptions 
against the pleader, nor construe ambiguous averments as on de- 
murrer: if the judgment nisi, as copied into the scire facias, 
recites that the witness had been duly subpenaed, in a case 
in which the State was plaintiff, this recital will be held 
sufficient to show that he was summoned in a criminal case, and 
that he was bound to appear at the term at which the forfeit- 
ure against him was taken.—Pomeroy v. State....- cette eeee ec eeee 


SHERIFF. 


1. Liability as trespasser ab initio—A sheriff who levies an attach- 
ment on a horse, and, after keeping him twenty-one days, sells 
him at public auction, without an order of court, the week be- 
fore the commencement of the term to which the attachment was 
returnable; the sale being made on the ground that “the 
charge of keeping the property is very great,” (Code, § 2529,) 
and ten days’ notice of it being given,—is not liable as a tres- 
passer ab initio, either on account of the sale under such circum: 
stances; or on account of his failure to sell at an earlier day.— 
PTAC OLIN ioc o aos we isis ei eheWe sees ces Sek esse eS os 

2. Same } premature commencement of action.—In trespass against a 

-sheriff, for levying an attachment against plaintiff’s vendor on a 
horse which was in plaintiff’s possession under his alleged pur- 
chase, a recovery can not be bad against the defendant, as a tres- 
passer ab initio, on account of an irregular or illegal sale under 
the process after the commencement of the action, unless the 
evidence warrants the conclusion that he intended from the first 
to abuse his lawful authority.—S. C....... eee rrr ere ee 


SLANDER. 
See LIBEL AND SLANDER. 


SLAVES AND FREEDMEN. 


1. Hiring of slave ; loss of services.—In the absence of an express stip- 
ulation in a contract for the hiring of a slave, the hirer must bear 
all losses which occur during the term, except those which are 
caused by the act or conduct of the owner.—Leslie v. Langham’s 
aie Be eka EN h uted dein etna dnlen sdk bead wanes nhs 

2. President Lincoln’s emancipation proclamation of January, 1863. 
Prior to May, 1865, whether Alabama was in or out of the Union, 
the emancipation proclamation issued by the president of the 
United States in January, 1863, had no force here.—S. C......---. 

3. Abolition of slavery by act of war.—Slavery was destroyed in Ala- 
bama by the act of war, prior to the passage of the ordinance of 


63 


542 
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the State convention on the 22d September, 1865.—S. C......... 524 
Also, Bill Miller v. The State............sseeeeseeees anos <eieaos 54 
RIOPEND TARO TOUNG 2 S52). Cone Sh Sees RoR Ue eee iswstews dees 733 


4. General criminal statutes applicable to freedmen.—For offenses com- 
mitted betweenjthe 20th July, 1865, (when the provisional gov- 
ernor issued a proclamation, declaring the civil and criminal laws 
of the State, “as they stood on|the Iith day of January, 1861, 
except that portion which relates to slavery, to be in full force 
and operation”,) and the 22d September, 1865, (when an ordi- 
nance was passed by the convention, by which slavery was de- 
clared to be abolished and prohibited,) freedmen are amenable 
to the general criminal statutes applicable to other persons.— 
ee ey LI RI eee ee 
Also, Bill Miller v. The State........2....-- espasreeseessa Seles 

BMC DS TNS UNOS. ot scents bosses Gecescnesess deestaucsece 


“STAMP ACT.” 


. Constitutionality of act of congress requiring stamp on process of State 
courts.—Congress has not the constitutional power to impose a 
tax on the process or proceedings of the State courts; conse- 
quently, the act of congress approved June 30, 1864, providing 
for the internal revenue of the government, so far as it requires 
a stamp to be affixed on legal process issuing from the State 
courts, Is unconstitutional and void. (Byrp, J., holding that 
said act did not apply to process issued from the State courts.) 
Ne ROS ccc sieci ens ack ee bccsh wascexOtbeemcwes mceecwe sees 

2. Construction of said act.—If congress has the constitutional power 

to tax the judicial process of the State courts, the at which re- 
quires an internal-revenue stamp ‘upon writs or other original 
process, by which any suit is commenced in any court of record ”, 
(13 U. S. Statutes at large, 110,) nevertheless does not apply to 
a petition filed in the probate court, asking the revocation of the 
probate of a will.—Sowell v. Sowell’s Adm’r....-. 2... ------ eeeeee 
3. Stamp on promissory note.—Under the United States ‘stamp act” 
of 1863, (U. S. Statutes at large, 39th congress, 143,) it is not nec- 
essary that an internal-revenue stamp should be affixed to a prom- 
issory note executed in a foreign country, and payable generally, 
in order to make it admissible in evidence; and if it was exe- 
cuted at any place within the United States, at which no collec- 
tion district was at that time established, a stamp might be af- 
fixed to it, by “ any party having an interest therein”, at any 
time prior to the 1st January, 1867; and in the latter case, the 
cancellation of the stamp is not necessary.—Blunt v. Bates..-..-. 

4. Who may affix stamp to note.——An attorney,at-law, in whose hands 

a note is placed for collection, has such an interest therein by vir- 

tue of his general authority, as authorizes him to affix an internal 

revenue stamp to the note, when necessary to protect the inter- 
ests of his client; and such act on his part will be presumed to 

have been authorized, until repudiated by his client.—S. C....-- 


fmt 
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“STAY LAW.” 

1. Constitutionality of act of Feb. 20, 1866, as impairing the obligation 
of contracts, and delaying justice.—The first and eighth sections of 
the act approved February 20, 1866, entitled “ An act to regulate 
judicial proceedings”, (commonly known as the “stay law”,) 
which postpone the rendition of judgment at least twelve months, 
are not, in their operation on pre-existing contracts, violative of 
the constitutional provision against laws impairing the obliga- 
tion of contracts, nor of the fourteenth section ot the bill of rights, 
which declares that “all courts shall be open”, and that right 
and justice shall “be administered without sale, denial, or de- 
lay”; but the second, third, and fourth sections, which prevent 
the collection of judgments under execution, are unconstitutional 
and void. (WALKER, C. J., dissenting on the first point, held the 
whole law unconstitutional and void.)—Ex parte Pollard § Woods 77 

2. Same, as affected by constitutional provisions as to title, subject-mat- 
ter, and form.—The provision of the fifth section of said act, which 
prohibits sales by mortgagees without actual possession of the 
property, not being in any sense a regulation of judicial proceed- 
ings, is violative of the second section of the fourth article of the 
constitution, which requires that the subject-matter of the act 
“shall be distinctly stated in the title”; but the unconstitution- 
ality of this section does not affect the validity of the other pro- 
visions of the act, which are appropriately described in the title 
nor is said act, though in effect amendatory of other laws, viola- 
tive of that provision of said second section of the fourth article 
of the constitution, which requires that “the law or section re- 
vised or amended shall itself be set forth at full length” in the 
DACRE MIOTY AGU — 0. Coos a onc sswels cece Conestccccecesesudiccss 

3. Same, not applicable to suits in chancery.—Suits in chancery are 
not within the provisions of the first section of the act approved 
February 20, 1866, entitled ‘‘An act to regulate jndicial proceed- 
ING. —— EP DATO HOWE soc a nsdn seins ceienss des vows seceseucceccos 

4. Nor to statutory award.—An arbitration is not a suit, within the 
provisions of the act approved February 20, 1866, entitled ‘An 
act to regulate judicial proceedings”; consequently, that act does 
not prevent the rendition of a judgment on motion on an award, 
at the first term after the award is made.—Crook v. Chambers.... 239 


77 


TAXES. 

1. Constitutionality of State law taxing imported liquors.—The State 
has no right to impose a tax for revenue on liquors imported 
from foreign countries, so long as they remain in the hands of the 
original importer, and in the original casks or barrels in which they 
wereimported; but the restriction on the State’s right to tax ceases, 
when the original casks are broken by him; and it does not ex- 
tend to liquors brought here from other States in the Union. 
(ByRD, J., dissenting as to the last proposition. )—Hinson v. Lott.. 123 

2. County tax on imported liquors.—Since the 73d section of the rev- 
enue law, approved February 22, 1866, authorizes the assessment 
of a tax for county purposes on the amount “shown by the assess~ 
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TAXES—COnTINUED. 
ment books,” and the tax on imported liquors is not entered on 
“the assessment books”, the commissioners’ court has no 
authority to levy a county tax on such imported liquors.—S. C.. 123 


TRESPASS. 
See SHERIFF. 


TRIAL OF RIGHT OF PROPERTY. 
1. Admissibility of claim bond, attachment, and levy, as evidence for 
plaintiff.—In a statutory trial of the right of property, between 
a plaintiff in attachment and a claimant who deduces title from 
the defendant in attachment, there is no error in admitting the 
claim bound, in which the levy and claim are recited, ‘as evidence 
to prove the levy”; nor in the admission of the attachment and 
its levy, as evidence for the plaintiff.—Mayer v. Clark..........-. 259 
2. Admissibility of evidence identifying goods levied on, and showing con- 
sideration of plaintiff’s debt.—In such action, though it may be 
unnecessary for the plaintiff in attachment to prove the identity 
of the property levied on, the admission of such evidence, at his 
instance, is not erroneous; nor is there any error in permitting 
him to prove the notes on which his suit is founded, or their 
CORMNEIMAON—I, Wno coca enna meee ceaes'se cece sskase cc cces on teee 259 


TRUSTS. % 

1. Continuance of trustee’s title—Where a bill in chancery is filed 
under.the provisions of the act approved February 14, 1846, en- 
titled, “An act to protect the rights of married women”; anda 
decree is therein rendered, by which the wife’s distributive inter- 
est in a decedent’s estate is settled upon a trustee, “for her sole 
and separate use and support, and for the support and mainte- 
nance of her family”; the trust does not terminate on the death of 
the husband, but continues during the life of the wife.—Parish’s 
ON 12 MAEM 3 oo oe icc een soe pe ree ees sm seSee eowcsécesobscccs 285 

2. Termination of trust by death of husband.—On the death of the 
husband, the wife’s statutory separate estate is discharged of the 
trust, and the legal title vests absolutely in her; consequently, 
she may sue at law for its recovery, and cannot sue in equity 
without showing some independent ground of equitable relief. 
Dent v. Slough .. 2200 ceccce coccceccccce cocceeccnccscccccsccccce 518 


VENDOR AND PURCHASER. 

1. Notice implied from possession.—A purchaser of land which is in 
the possession of a third person, without inquiry into the nature 
and character of that possession, is chargeable with notice of all 
the equitable rights which are binding on his vendor.—Phillips 
©. COST BY. oon. coc c nce wns cana eves mene cae: eseccccccecscesccs 456 

2. Vendor's lien paramount to widow’s dower.—Where the purchaser 
gives his notes, without security, for the agreed price of the land, 
and the vendor conveys the title to him by deed, the vendor’s 
lien on the land for the unpaid purchase-money is superior to the 
right of dower on the part of the purchaser’s widow.— Brooke v. 
WODNE soos sen ecce ss coos pussies sabass Skss'se es so Ss.ess<igcesbeccice OOS 
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VENDOR AND PURCHASER—ContTINUED. : 
3. Vendor's lien, and assignment thereof.—A vendor's lien for the un- 
paid purchase-money of land, which is but an incident to the 
debt, passes to an assignee of the purchaser’s note, in the absence 
of astipulation to the contrary; but, if the vendor exchanges 
the purchaser’s note, for the note of a remote sub-purchaser, 
which is also secured by a vendor's lien on the land, although 
that lien passes to him by the transfer, he can not set it up 
against the party from whom he received it, in defense of a bill 
for the reformation of his bond for title, and the specific perform- 
ance of his original contract, but must become the actor in a sep- 
arate proceeding.—Day v. Preskelt., .... 2.2.2.2 -- cece ee ee eee ee 
4. Same.—A writing is not necessary to constitute a valid assign 
ment of a debt for the unpaid purchase-money of land, or to make 
it effectual as an equitable assignment of the vendor’s lien; and 
where the title remains in the vendor, the lien passes to the as- 
signee with the debt, unless it is waived upon some considera- 
tion valid in law, or by some act operating by way of estoppel: 
neither the fact that the assignee accepted the transfer of the 
debt on the faith of the purchaser’s promise to pay it in a short 
time, nor the fact that the purchaser’s note was delivered up to 
him at the time of the transfer, nor these two facts combined, 
are sufficient to show such waiver.— Magruder v. Campbell.....-. 611 
5. Extinguishment of debi and vendor's lien.—If the vendor, by subse- 
quent agreement with the purchaser, surrenders the note given 
for the purchase-money, and accepts in exchange for it the note 
of a sub-purchaser, his debt on the original purchaser is thereby 
extinguished,and with it the accompanying vendor’s lien.—Den- 
WIN T SMONOE coon op admin aradcines saisee wuss amen cnsbienes 
. Tender of deed to purchaser, as necessary to perfect right to foreclose 
vendor’s lien.—When the purchaser’s note contains a stipulation, 
that it is not to be due and payable until titles to the land have 
been made to him, a tender of such title, or some valid excuse for 
the failure to make such tender, is indispensable to the equity of 
a bill which seeks to enforce the vendor's lien; and such tender 
in the bill, unaccompanied by a valid excuse for the failure to 
make it before filing the bill, is not sufficient.—S8.C 
. Acceptance of deed annuls agreement to convey.—The acceptance by 
the purchaser of a deed from his vendor, is a complete execution 
of the vendor's antecedent agreement to convey, and annuls it; 
and an action at law cannot afterwards be maintained upon the 
agreement, on account of the deficiency in the land conveyed by 
the deed.—Carter v. Beck 
8. Construction of deed as to quantity of land conveyed.—A deed, exe- 
cuted by an administrator, to the purchaser at a public sale made 
by him under an order of the probate court, which describes 
the several parcels composing the tract of land by the numbers 
of the section and township, stating the number of acres con- 
tained iu each, and adding the words “ containing in all about” 
a specified number of acres, which number is greater than the 
aggregate of the sums said to be contained in the several parcels ; 
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VENDOR AND PURCHASER—COonrTINUED. 
“which said land,” it states, “was knocked off to B. for the sum 
of $24,457.10,”—shows a sale of the land in gross, and contains no 
covenant as to quantity.—S. C...... 2-2-2. cee eee een cece ee one. 599 
9. Retention of possession by vendor of chattel.—The retention of pos- 
session by the vendor of a chattel, if unexplained, is prima-facie 
evidence of fraud; but, if explained, and shown to be consistent 
with good faith, the title passes by the contract notwithstanding 
such retention of possession.— Mayer v. Clark........----...+--- 259 
10. Title of purchaser at sheriff’s sale, as affected by adverse possession, 
Where the defendant in execution has the legal title, or a complete 
equitable title, the title passes by the sheriffs deed to the pur- 
chaser, notwithstanding the adverse possession of a third person 
at the time; but the purchaser can not, during the continuance 
of such adverse possession, convey his title by deed to another; 
yet, if the defendant in execution has the legal title at the time 
of the sale, and the adverse possessor induces a third person to buy 
from the purchaser at the sale, by verbally promising to waive 
his claims, and to surrender the possession, the adverse possessor 
can not set up against such sub-purchaser, in an action at law, 
_either his adverse possession, or any title which he then held, 
and which he acquired subsequent to the sherifi’s sale, and from 
any other person than the purchaser at that sale.—David v. 
PMN BS See isa ces ec nues cenkeh see eee eicetecatecccswecicnvis 587 


WILLS. 
1. Probate of will without notice to heirs and distributees— When a will 
has been admitted to probate, without notice to the parties who 
are by law entitled to notice, the probate will be set aside on 
their timely application.—Sowell v. Sowell’s Adm’r...---.-----+-- 243 
2. Parties to petition to set aside probate.—It is not necessary in such 
case, though it is the better practice, that the petition should 
state who all the parties in interest are; but the record must 
show that they were all notified of the application.—S. C....... 243 
3. Probate of nuncupative will_—A decree of the probate court, in these 
words: “The nuncupative will of W. K., deceased, having been 
duly proved by the oaths of J. B. C., A. P. B., and J. W. W., the 
subscribing witnesses thereto, the same is adjudged and decreed 
to be filed and recorded”, is a sufficient and valid probate of the 
will, if it be a will.—Kirby v Kirby’s Adm’r............---..--- 492 
Same.—The mode of making probate of nuncupative wills, pre- 
scribed by statute in this State, is the only form authorized by 
law, and is, in effect, probate in “solemn form,” or ‘form of law,” 
as distinguished from probate in ‘common form.”—S. C....-.... 492 
5. Notice of probate——By the settled practice in this State, if a will 
is admitted to probate without notice to the persons who are by 
law entitled to notice, the probate will be revoked on their appli- 
cation; but, under the statute which was in force in 1847, (Clay’s 
Digest, 597, § 3,) non-resident distributees or heirs-at-law were 
not entitled to notice of the probate of a nuncupative will, and, 
therefore, could not have the probate revoked on account of the 
WS OE ROEIOO I, Danian cscs inns conc cence esncce cosasowere cess 492 
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WILLS—ConTINUED. 

6. Construction of will, as to discretionary powers of executor and rights 
of widow on her second marriage—Where a testator directed that 
the greater part of his estate should be held and retained by his 
executor, for the use and support of his wife and children, until 
his youngest daughter attained the age of sixteen years, and 
should then be sold, and the proceeds divided equally among his 
wife and children; that. in the event of the second marriage of 
his wife before his youngest daughter attained the age of sixteen 
years, the property should be sold, rented, or hired out, as his ex- 
ecutor might think most beneficial to the interest of his wife and 
children; and that his wife should, in either case, receive a child’s 
part,—held, that the purpose for which the estate was to be re- 
tained by the executor, and the widow’s right to the use of the 
property in common with the children, ceased on her second mar- 
riage; and that the discretionary power of the executor to rent 
or hire out the property, after that event, did not continue for a 
longer period than was necessary, under all the circumstances of 
the case, to bring the estate to a final settlement.— Worley v. 
Ee TT iti pice saie sui ae Kans Rae Daa elas Rea 


WITNESS. 


1. Competency of vendor or mortgagor, as witness for purchaser or 
mortgagee.—Where lands are mortgaged by a debtor for the in- 
demnity of his surety, and are afterwards found to be subject to 
a former vendor’s lien ; and the mortgagee, having paid the debt, 
files a bill in equity against the mortgagor’s immediate vendor, 
to recover damages for a breach of the covenants of warranty 
running with the land,—the mortgagor, not being bound by any 
covenauts or warranty, is not a necessary party to the bill, and 
is 2 competent witness for the mortgagee.—Gunter v. Wiiliams 
GRO Or aes 5555 cacecaissceselossldes tciscas/soceseisccscslcsssiees 

2. Competency of witness as affected by interest.— Where a bill seeks to 
enforce an outstanding vendor’s lien on land, which has passed 
into the hands of a sub-purchaser at administrator’s sale under 
an order of the probate court, the heirs-at-law of the deceased 
purchaser and the sub-purchaser being joined as defendants, a 
distributee and heir-at-law of the deceased purchaser is a com- 
petent witness for the plaintiff, although his testimony tends 
to increase the assets of the estate.—Magruder v. Campbell...... 

3. Putting wiinesses under rule——Where the witnesses for the prose- 
cution, in a criminal case, are put under the rule, and one of 
them nevertheless remains in court during the examination of 
another, it is discretionary with the court to permit him to be 
examined; and the exercise of that discretion is not revisable on 
error.— Montgomery v. The State...... ..--2- .2--22 eee e ee ween eee 

4. To what witness may testify—The supposition of a witness, as to 
the whereabouts of another person af a particular time, is not 
competent evidence.—Hall v. The State...--...---.-----+ ---0-- 

5. Examination of witness as to matters tending to criminate or degrade 
him.—A witness is not bound to answer questions as to matters 
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WITNESS—ContTINUED. 
which may criminate him; but this rule does not extend to mat- 
ters which only tend to degrade or bring shame on him.—S. C... 698 
6. Cross-examination of.—On the cross-examination of a wituess, for 
the purpose of testing his corregtness, fairness, or credibility, 
-much must be left to the enlightened discretion of the presiding 
BUBRO—O. Wsescck alias oviseeocen esas. eeewereeceee secs. Sees ceee 698 
7. Same; proof of character.—Where a witness, who testifies that 
the character of the female plaintiff “is good,” states on cross- 
examination, “that he never heard anythirg against her until 
some time after her marriage, except what he heard took place be- 
tween her and S.”, on a specified occasion, to which the defend- 
ant’s evidence related, there is no error in refusing to exclude 
the italicized words.—Bullard and Wife v. Lambert 
8. Impeaching witness on cross-examination.—A witness can not be 
questioned, on cross-examination, about irrelevant matters aftect- 
ing his general credit, for the purpose of contradicting and im- 
peaching him; secus, as to matters which affect his credit in the 
particular case, as by showing hostility towards the party against 
whom he is introduced.—S. C 
9, Same.—When a witness testifies, on his direct examination, that 
he is acquainted with the character of another witness, and that 
he would not believe said witness on oath, it is permissible to 
show on cross-examination that he does not understand what is 
meant by character, and does not use the word in its proper legal 
PAP PRMDMNRIN 09, 0S. 0'5's own ioid oes boss coaeesescses eeocss cess escices 204 
10. Sci. fa. against.—In a sci. fa. against a defaulting witness in a 
criminal case, when its snfficiency is first assailed on error or ap- 
peal, it is only necessary that a substantial cause of action should 
be shown (Code, § 2405); and in considering the question of its 
substantial sufticiency, the appellate court will not indulge in 
presumptions against the pleader, nor construe ambiguous aver- 
ments as on demurrer: if the judgment nisi, as copied into the sci. 
Ja., recites that the witness had been duly subpenaed, in a case 
in which the State was plaintiff, this recital will be held 
sufficient to show that he was summoned in a criminal case, and 
that he was bound to appear at the term at which the forfeit- 
ure against him was taken.— Pomeroy v. State 
11. Demurrer to sci. fa.—The statute which requires a specification 
of the grounds of demurrer, (Code, § 2253,) applies to a scire fa- 
cias against a defaulting witness in a criminal case.—S. C 








